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Bank Mergers Bank mergers and consolidations wherein the 
and Stop business of one bank is absorbed by another, the 
iain assets of the merged bank being taken over and 

its liabilities assumed by the other institution, 
occur with considerable frequency nowadays. When such a transfer 
takes place it is supposedly the case that all the assets and rights, 
including contingent liabilities to the merged bank, are acquired 
by the successor, and co-relatively that all the deposit and other 
liabilities, including the terms and conditions upon which such 
liabilities exist, are assumed and incurred in exactly the same 
way and extent as such liabilities existed with the absorbed in- 
stitution. 

3ut occasionally a weak point is disclosed as a result of the 
transfer whereby either a right, supposed to be an asset, is lost, 
or a deposit liability is improperly discharged because the nature 
of such liability has not been accurately communicated, with con- 
sequent loss to the successor bank. 

Upon the point of loss of a supposed right, we recall a de- 
cision rendered by the supreme court of Michigan in 1901,* wherein 
a New York firm of produce merchants wrote a letter to the First 
State Bank of Homer, Michigan, accrediting a Michigan produce 
dealer and guarantying payment of drafts drawn by him upon 
the New York firm. The Michigan bank transferred its assets and 
liabilities to a successor, which continued the business, and the 
successor continued discounting the drafts of the Michigan pro- 
duce dealer on faith of the letter of guaranty. But when it came 
to enforce the guaranty, upon dishonor of one of the drafts, the 
court held that the letter of guaranty in question was not a general 
letter of credit, but a special contract of guaranty made with 
plaintiff's predecessor, which was personal and not assignable ; 
that it created no obligation to the successor bank, which had no 
right to rely thereon. Here, then, was a case where a supposed 
security, turned over upon transfer of the bank’s business to a 
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successor, was worthless in the hands of the latter, because non- 
transferable. In such a case, it would be incumbent on the suc- 
ceeding institution to require new letters written to itself. 
Another case of guaranty transfer, but with different result, is 
shown by the New York decision in Bank of Long Island against 
Young, by the appellate division of the Supreme Court.* The 
Bank of Jamaica was merged in the Bank of Long Island under 
the provisions of the Banking Law. Action was brought by the 
Bank of Long Island upon a guaranty which had been executed 
to the Bank of Jamaica. Section 37 of the Banking Law provides 
that on the merger of any corporation as prescribed, all the rights 
and interests of the corporation merged, in property and things 
in action, shall be deemed to be transferred to the merging cor- 
poration without any other deed or transfer, and the latter cor- 
poration shall hold the same in the same manner as if the corpora- 
tion merged should have continued to retain title and transact 
the business of such corporation. The court held that where the 
defendant was liable on a guaranty to a bank which was subse- 
quently merged under such act in plaintiff bank, plaintiff, by 
virtue of the statute, acquired the right to enforce the guaranty. 
So much for the asset-transferring side of bank mergers. Now, 
with reference to the liability-assuming side. The chief liabilities 
taken over by a successor or absorbing bank, are the deposit 
liabilities, and in the process or machinery of transfer, provision 
is generally made for the honoring of outstanding checks upon 
the predecessor bank. But connected with this main liability, is 
also a duty to heed stop-payment orders of checks and notes 
drawn on the predecessor which may be presented to the succes- 
sor. It is natural to assume that all records of stop-orders will 
be transferred and explained in the process of merger; but that 
this is not always done is shown by a Massachusetts case which 
we herein publish. A depositor made four notes payable at his 
bank. Then he compromised with his creditors, and received from 
the holder of these four notes a release under seal of all claims 
and demands. The notes were not taken up; why, is not disclosed. 
But the depositor notified the cashier of the bank, after the settle- 
ment, not to pay any of his notes that might be presented without 
first notifying him. Thereafter, three of the notes were presented 
and payment was refused. Then the bank went into liquidation and 
was succeeded by a trust company which took over its assets and 
assumed its liabilities. The trust company stamped in the pass- 
book of this particular depositor a statement of his balance at the 
time of transfer and stated that checks drawn on its predecessor and 
not yet presented would be honored by it; and the account was con- 


* B.L. J., April, 1905, page 253. 
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tinued by deposit and withdrawal in the same way as before. Then, 
presumably at maturity, the outstanding fourth note was presented 
and paid. While, as shown, the cashier of the predecessor bank had 
been notified not to pay, the successor institution had not been 
informed of such stop-notice although the cashier and book- 
keeper of the predecessor were employed by the successor in sub- 
ordinate positions. Here, therefore, is disclosed a further weak 
point which may sometimes exist in the process of bank merger 
—the failure to communicate stop-orders with reference to out- 
standing checks and notes payable at the bank. 

The successor in this case is held liable for the amount of the 
note on the ground, first, that it acquired the deposit upon the 
same terms as it was held by its predecessor; it was bound to 
know those terms, and had no right to pay the note as against 
an existing stop-order, though uncommunicated to it. The court 
further held, apart from the stop-order, the successor had no right 
to pay a note, made long before, payable at another bank. 

The trust company in this case, while liable as paying agent, 
sought to claim the rights of a purchaser of the note for value, 
and thus to obtain relief; but the court, without going into the 
merits of such a contention, refused to consider the claim as it 
was not set forth in the pleadings. 

In connection with bank mergers, the above considerations may 


be useful as a hint to banks, succeeding to the rights and liabilities 
of other banks, to so perfect the transfer in utmost detail as to 
escape the possibility of loss from weak points such as described. 


sila iat The United States Supreme Court, through Mr. 
Deaters in Justice White, has rendered a decision of far- 
Commodities. reaching importance to commercial interests, the 
purport of which is that it is unlawful for com- 
mon carriers to deal in the commodities which they haul over 
their lines for, otherwise, by occupying the dual relation of seller 
and carrier, it would be possible to evade the requirement of 
equal rates and thus nullify the effect of the Interstate Com- 
merce Act—this by simply nominally charging the full tariff rate 
for carriage, but in reality making a rebate in the form of a de 
duction in the price of the commodity sold. 

The suit before the court was to enjoin the carrying out of a 
contract under which the Chesapeake and Ohio Railway Company 
agreed to deliver at New Haven 60,000 tons of New River coal for 
the New Haven road at $2.75 per ton. The price of coal at the 
mines, plus cost of transportation from Newport News to New 
Haven was $2.47 per ton, while the published rate from the mine 
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to Newport News was $1.45 per ton. The theory of the bill was 
that this was in effect a discrimination and a contract to carry 
the coal for less than the usual rates. 

We extract the following pertinent passages from the opinion : 


Now, in view of the positive command of the second section 
of the act, that no departure from the published rate shall be 
made ‘‘directly or indirectly,’’ how can it in reason be held that 
a carrier may take itself from out the statute in every case by 
simply electing to be a dealer and transport a commodity in that 
character? For, of course, if a carrier has a right to disregard 
the published rates by resorting to a particular form of dealing, 
it must follow that there is no obligation on the part of a car- 
rier to adhere to the rates, because doing so is merely voluntary. 

The all embracing prohibition against either directly or indi- 
rectly charging less than the published rates shows that the pur- 
pose of the statute was to make the prohibition applicable to 
every method of dealing by a carrier by which the forbidden re- 
sult could be brought about. If the public purpose which the 
statute was intended to accomplish be borne in mind its meaning 
becomes if possible clearer. What was that purpose? It was to 
compel the carrier as a public agent to give equal treatment to 
all. Now if by the mere fact of purchasing and selling merchan- 
dise to be transported a carrier is endowed with the power of disre- 
garding the published rate it becomes apparent that the carrier 
possesses the right to treat the owners of like commodities by en- 
tirely different rules. That is to say, the existence of such a power 
in its essence would enable a carrier, if it chose to do so, to select 
the favored persons from whom he would buy and the favored 
persons to whom he would sell, thus giving such persons an ad- 
vantage over every other and leading to a monopolization in the 
hands of such persons of all the productions as to which the car- 
rier chose to deal. Indeed, the inevitable result of the possession 
of such a right by a carrier would be to enable it, if it chose to 
air the power, to concentrate in its own hands the products which 
were held for shipment along its line and to make it, therefore, 
the sole purchaser thereof and the sole seller at the place where 
the products were to be marked; in other words, to create an 
absolute monopoly. 

To illustrate: If a carrier may, by becoming a dealer, buy 
property for transportation to a market and eliminate the cost 
of transportation to such market, a faculty possessed by no other 
owner of the community, it must result that the carrier would be 
in a position where no other person could ship the commod- 
ity on equal terms with the carrier in its capacity of dealer. No 
other person owning the commodity being thus able to ship on 
equal terms, it would result that the owners of such commodity 
would not be able to ship, but would be compelled to sell to the 
carrier. And as by the departure from the tariff rates the person 
to whom the carrier might elect to sell would be able to buy at 
a price less than any other person could sell for, it would follow 
that such person so selected by the carrier would have a monop- 
oly in the market to which the goods were transported. 

The court further said: 
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Because no express prohibition against a carrier who engages 
in interstate commerce becoming a dealer in commodities moving 
in such commerce is found in the act, it does not follow that the 
provisions which are expressed in that act should not be applied 
and be given their lawful effect. Even, therefore, if the result of 
applying the prohibitions as we have interpreted them will be prac- 
tically to render it difficult if not impossible for a carrier to deal 
in commodities, this affords no ground for relieving us of the 
plain duty of enforcing the provisions of the statute as they exist. 
This conclusion follows, since the power of Congress to subject 
every carrier engaging in interstate commerce to the regulations 
which it has adopted is undoubted. 


The conclusion is that the contract before the court was void 
because in conflict with the prohibitions of the act to regulate 
commerce. 


Postal Money he extent of negotiability of post-office money 

Orders. orders is discussed in a Montana case which we 

publish in this number. As such orders are fre 

quently transferred from one to another, akin. to currency, and 

as parties often cash them for the holder, a little airing of the 
subject of their limited negotiability may not be out of place. 

Such orders drawn by one postmaster upon another and made 
payable to the order of a payee named, expressly provide and 
notify the holder that ‘‘more than one indorsement is prohibited 
by law.’’ It follows that when the original payee indorses it to 
another specially by name, the order has reached its transferable 
limit; the indorsee must either collect it personally, or by agent; 
and the instrument has no further transferable quality, so as to 
bind the first indorsee to a subsequent purchaser, even assuming 
it is a negotiable instrument in the full sense of that term which, 
probably, it is not, for a provision on its face that ‘this order 
must correspond in particulars to its advice of same number and 
date,’’ would seem to make its payment conditional upon the 
existence of a corresponding advice. 

Now in the Montana case, an order was issued payable to one 
Wilson. Wilson indorsed the order to one Skyles. The order, there- 
fore, in the hands of Skyles had reached its transferable limit. 
Skyles gave the order to one Kelley to have it cashed for him. 
Kelley presented it for payment, but as Skyles had not ‘‘indorsed”’ 
it—that is to say, we presume, signed his name by way of receipt 
of payment—payment was refused. Then Kelley, wrongfully as- 
suming ownership of the order, sold it to one Moore, for its full 
face, $31. Moore—and there are doubtless many of the same 
kind—fully believed that in purchasing such a genuine order, he 
was acquiring full right and title to the money, which he was not. 
Moore, himself, presented the order, and payment was refused for 
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the same reason—that Skyles, the indorsee, had not “indorsed” 
it. Then Moore mailed the order to Skyles for his indorsement. 
Skyles, on receiving the order, of which he was the owner, there- 
upon indorsed and cashed it himself. Moore, believing he was the 
owner, thereupon sued Skyles for the money collected. The court, 
it is seen, holds that Moore has no case. He was notified by the 
order itself, that in the hands of the indorsee, Skyles, it could 
not be further transferred without making it invalid and that 
Skyles had not attempted to transfer it. If Moore was dealing 
with Kelley, as the owner of the order, he obtained no title, be- 
cause Kelley had none, and this was apparent from the order itself. 
Kelley had possession, but no title, and Moore could take no 
greater rights than Kelley had. If, on the other hand, Moore was 
dealing with Kelley, as the agent of the owner Skyles, he was 
charged with ascertaining the scope of the agent’s authority, which 
was simply to receive payment, and not transfer, the order. In 
either event, Moore had no redress. 

This case may prove useful as indicating to prospective pur- 
chasers of postal money orders, which have reached their transfer- 
able limit by indorsement of the payee to another, where held by 
one other than the payee, that the title which the holder seeks to 
transfer is very precarious. 

The order contains on its back the following formula, for use 
in making the one allowed indorsement : 


the amount of this order. 


If the payee should merely sign his name (indorse in blank) 
leaving the name of the indorsee blank, probably the order might 
be transferred from hand to hand, the last holder inserting his 
name in the blank as indorsee; but unless the postal money 
order could be regarded as a negotiable instrument, in the same 
full sense as a bank draft, the title of any subsequent holder would 
be no greater than that of his transferrer. 


Warehouse /1 1904, Mississippi enacted a law making ware- 
Receipts in house receipts ‘“‘conclusive evidence in the hands of 


Mississippi. any bona fide holder for value, whether by assign- 


ment, pledge or otherwise, as against the person or 

corporation issuing the same, that the property has been so re- 

ceived, and shall entitle such bona fide holder for value of such 

receipt, to a delivery of the property so stored or deposited, or to 
the value thereof.” 

We publish in this number a decision of the Supreme Court of 
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Mississippi, which shows the protection to banks holding such 
receipts as security, which is afforded by this law. Against the 
claim of a bank, pledgee of a warehouse receipt, the warehouseman 
made the claim that the receipt had been issued by mistake ; that 
the cotton which it represented had previously been delivered to 
the concern to whom the receipt was issued, and the subsequent 
issue of the receipt was the result of a mistake. 

The court refuses to admit this defense. A bona-fide holder of 
a warehouse receipt, it holds, holds it free from any defense, un- 
less founded on fraud, or unless the receipt expressly provides on 
its face, certain matters which will excuse delivery. The receipt 
before the court, it will be observed, merely excepted from the 
absolute obligation to deliver, ‘‘acts of Providence, fire and 
damage.’ As no such cause for non-delivery existed, and no knowl- 
edge of fraud on the part of the bank was shown, the receipt was 
enforceable, notwithstanding it had been issuéd, by mistake, with- 
out goods behind it. 


Bank Taxation 4 Valued correspondent makes the point that 
in New York. the recent decision of the New York Court of 

Appeals (published in our January number) 
that a bank’s real estate must be included in ascertaining the 
value of a bank’s shares, taxable to the shareholders at one per 
cent., notwithstanding the bank must itself also pay a separate 
tax on its real estate, does not cover the constitutionality of the 
law. True, the question before the court was the construction of 
the law, whether the legislature meant that the tax should be so 
imposed and payable, and the constitutional feature was not dis- 
cussed. But when the court of last resort in the state construes 
an act of legislature as providing a certain scheme of taxation 
and enforces the act by judgment, this necessarily, it would seem, 
involves its validity and constitutionality. It is to be regretted, 
however, that the constitutional point was not raised and dis- 
cussed. It is certainly, in fact, double taxation when a piece of 
realestate is taxed, once to a bank, and the same real estate is 
again taxed to the shareholders, as constituting part of the tax- 
able value of their shares, and the legal fiction that a tax upon 
the shareholders of an institution and upon the institution itself, 
is a separate and distinct tax upon different persons and values, 
has not that satisfying ring, which will induce belief. Legal 
mandate can never displace truth. The King of Siam once re- 
jected the testimony of the Dutch Ambassador that, in his 
country, water sometimes congealed into a solid mass, it being so 
utterly contrary to his own experience. Bnt this ruling did not 
change the fact. And so, while the law may say to Messrs A. B. 
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and C, shareholders in a bank owning $100,000 real estate upon 
which the bank has to pay tax and the shareholders again have 
to pay tax, this is not double taxation, because the bank is one 
thing, and the shareholders are quite separate and distinct, the 
shareholders know differently, for they are the corporation anda 
tax upon the corporation and again upon the shareholders for 
the same property, is a tax twice levied upon the same owner- 
ship, in fact, if not in law. 


Currency We publish the report of the Committee on Finance 
Reform. and Currency of the New York Chamber of Commerce 

on the recommendation of the secretary of the Treas- 
ury that national banks be permitted to issue a volume of addi- 
tional government-guarantied currency equal in amount to 50 
per cent. of the bond-secured currency maintained by them, sub- 
ject to a tax of 5 or 6 per cent. until redeemed; and the answer- 
ing communication of Secretary Shaw. 

We do not propose to enter into a discussion of these docu- 
ments. We would simply like to contribute one thought, namely, 
if an emergency currency is at times needed, it should not be al- 
lowed for profit or for use in aid of speculation, but only to serve 
legitimate business demand; therefore, instead of making a fixed 
tax of 5S or 6 per cent. the tax should be that per cent, which is 
the legal rate of interest in the state where the issuing bank is 
located. A 5 or 6 per cent. tax would render the issue unprofitable, 
and only resorted to in case of emergency, in a state where 6 
per cent. was the utmost a bank can lawfully earn, but in a state 
where a bank may loan its money lawfully, at 8 or 10 per cent., 
it could pay the 6 per cent. tax and make a profit, which is not 
the aim and purpose behind the authorization of an Emergency 
Currency. 


EXPORTS OF LEATHER AND LEATHER MANUFACTURES. 

Exports of leather and leather manufactures from the United 
. States during the calendar year 1905 were the largest on record, 
being valued at $38,946,422, against $35,824,492 in 1904, $27,- 
169,614 in 1900, and $12,275,470 in 1890. The growth in this 
feature of the foreign commerce has occurred chiefly during the 
past decade, especially the last half of that period. As far back 
as 1885 the exports under this head had reached a total of 
practically $10,000,000, and they ranged between that amount 
and $19,000,000 up to about 1897, since which date they have 
more than doubled. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


IV. NEGOTIATION (Conrtinvuep). 


NEGOTIATION OF Post-DATED CHECKS. 
NEGOTIATION TO BANK. 


DEpOsIT OF CHECK PAYABLE TO DEPOSITOR IN REPRESENTATIVE 
CAPACITY. 

CHECK PAYABLE TO BANK “TO -DEPOSIT TO CREDIT OF A, TRUS- 
TEE’’—THE DUCKETT CASE. 

CHECK PAYABLE TO “A TRUSTEE”’ 

ACCOUNT. 


DEPOSITED IN PRIVATE 


NEGOTIATION OF POST-DATED CHECKS. 
POST-DATED check is a negotiable instrument before its date, 
and a purchaser for value before the date of theinstrument who 
demands payment and has the check protested at its maturity 

is entitled to enforce payment from the drawer free from defenses 
against the payee. In a recent Massachusetts case,* a man gave 
four post-dated checks to another by way of an exchange of 
checks. The payee deposited them before maturity to his credit 
in bank, and the cashier of the bank of deposit allowed him to 
draw against the credit. At maturity the checks were protested, 
and the bank in which they had been deposited compelled its 
cashier to take them off its hands. The cashier, as an individual, 
then sued the drawer of the checks. The latter claimed he had a 
set-off against the payee, and, as the cashier took the checks 
after maturity, he contended they were subject to defense in his 
hands. But the court held that the checks were negotiable in- 
struments before their maturity; the bank in which they were 
deposited for value before maturity took good title free from 


* Symonds v. Riley, B. L. J. Oct. 1905, p. 780. 
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equities, and the cashier, who acquired them after maturity, took 
the same enforceable rights which the bank had. 

But, of course, a post-dated check is not payable or protest- 
able until the day of its date arrives. In a recent transaction,* 
the payee, to whom had been delivered a post-dated check, placed 
it in bank for collection, and the check was presented for payment 
before its due date. The bank properly refused payment, not- 
withstanding which the holder protested the check. In such a 
case there is no doubt that presentment before its date was pre- 
mature, refusal of its payment was proper and protest was un- 
authorized. Bankers who receive post-dated checks for collection 
prior to the day of their date frequently mistake the law and 
deem it their duty to present such checks immediately. This is 
an erroneous view. The duty of a banker who receives a post- 
dated check for collection is to hold it until the day of its date 
and then demand payment. 

After a post-dated check is issued and delivered, the drawer of 
a check may die before the day of its date arrives. In all States 
where a check does not constitute an assignment, but is merely 
an authority and direction to the banker to pay, if the bank, 
having notice of the drawer’s death, thereafter pays, it is res- 
ponsible for the money to the estate of the drawer, provided there 
is a valid defense to the check. In a Kentucky case} a depositor, 
on August 15, issued his check dated August 20. He died on 
August 19 and the bank was notified of his death. It afterwards 
paidthecheck. The Court of Appeals of Kentucky held the drawer’s 
death revoked the check, and notice thereafter to the bank, before 
presentation, bound the bank by knowledge of such revocation 
so that its payment, thereafter made, was invalid. The bank was 
therefore liable to its depositor’s estate. 

A bank should not certify a post-dated check before the day 
of its date arrives. It has no authority to pay; with equal rea- 
son it has no authority or right to certify. 

A distinction should be made between post-dated checks and 
instruments drawn upon check forms bearing date as of the day 
of issue but in which a future date of payment is inserted. These 
instruments, equally with post-dated checks, are, of course, ne- 
gotiable. But the weight of authority is that they are not checks, 
but time drafts drawn on a bank. As such, they would require 
presentment on the precise day of maturity in order to hold in- 
dorsers, while a check is presentable and protestable within a 
reasonable time after its date. In a State, as in New York, where 
the holiday law provides that demand paper is payable on a 
Saturday, but that the maturity of time paper, falling due on a 

* See page 169 this number. 

t Administrator v. Bank, 19 B. L. J. 112. 
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Saturday, is postponed to the following Monday, a post-dated 

check dated as of a Saturday would be presentable on that day, 

while a check with a future date of payment inserted, which date fell 

on Saturday, would not be presentable and payable until Monday. 
NEGOTIATION TO BANK. 


Where a negotiable instrument is indorsed by the holder gen- 
erally and is deposited by him to his credit in bank, and the 
bank allows the credit to be drawn against before it collects the 
instrument, it becomes a holder in due course, entitled to enforce 
the instrument the same as any other purchaser, free from equi- 
ties between prior holders. 

Where the indorsement to the bank states that it is ‘‘for de- 
posit’”’ there is a conflict of authority whether such form of in. 
dorsement is title-conveying or mere agent-creating. We shall con- 
sider this question later when we reach the subject “‘ Termination 
of Negotiation.” 

DEPOSIT OF CHECK PAYABLE TO REPRESENTATIVE. 


The question is important whether a bank is safe in receiving 
on deposit from its customer, to the credit of his personal ac- 
count, checks made payable to the latter in a representative ca- 
pacity and then allowing him to check out the deposit by means 
of his individual checks. We have already seen that a creditor 
who takes from his debtor an instrument payable to the latter 
in a representative capacity, is charged, from the form of the 
order of payment, with notice that the debtor is, or may be, 
using trust funds for the payment of his private debt. But is there 
any such danger, where the person to whom an instrument is 
made payable in a representative capacity indorses and deposits 
the same in his private bank account, that the bank of deposit 
which will honor the private checks of the depositor upon such ac- 
count for purposes unknown to it, is under any risk in so doing ? 
CHECK PAYABLE TO BANK “TO DEPOSIT TO CREDIT OF A, TRUSTEE” 

—THE DUCKETT CASE. 

A recent case before the Court of Appeals of Maryland is in- 
teresting. One Clagett, the trustee of an estate received a pay- 
ment of trust money due the estate by means of the following check : 


LAUREL, Mb., February 13, 1892. 
CITIZENS NATIONAL BANK. 
Pay TO THE ORDER OF.. James Scott, Cashier... 
DOLLARS, : 
for deposit to credit of Henry W. Clagett, being 
the balance of purchase money due him as trus- 


tee from John R. Coale. C. H. Stanley. 
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He also received a further payment due the estate by a check 
in these words: 


LAUREL, Mp.,September 17, 1892. 
CITIZENS NATIONAL BANK. 
PAY TO THE ORDER OF.... James Scott, Cashier.... 
Two thousand and twenty-four 30-100.DoLLARs 
to deposit to the credit of Henry W. Clagett, 


Trustee. C. H. Stanley. 
$2,024.30. 


Bank of Baltimore, where Clagett kept an individual or personal 
account. Clagett in his capacity as trustee had no account with 
the bank. The individual account of Clagett including the pro- 
ceeds of the two checks was drawn on from time to time by him. 
Clagett was afterwards removed as trustee, having misappropriated 
the funds. The new trustees made demand upon the Nationai 
Mechanics Bank for a restitution of the amount of the two checks. 
The inquiry was whether under the circumstances stated,the bank was 
liable to make good to the new trustees the amount of these two 
checks. Apart from the checks, the bank had no notice or 
knowledge that the funds collected on them belonged to or formed 
part of any trust estate. There was a marked difference between the 
phraseology and legal effect of the two checks. One was payable 
to Scott, cashier, for deposit to the credit of Clagett personally— 
that is not in his capacity as trustee—though there was a memo- 
randum added. The other was payable to Scott, cashier, ‘‘to de- 
posit to the credit of Henry W. Clagett, trustee.” 

The court* in discussing the*bank’s liability said that whenever 
money is deposited by one as trustee, the depositor, as trustee, has 
the right to withdraw it and the bank, in the absence of knowledge 
or notice to the contrary, would be bound to assume that the 
trustee would appropriate the money, when drawn, to a proper use. 
Even though the deposit be to the depositor’s credit in trust, the 
bank is under no obligation to look after the appropriation of the 
trust funds when drawn, or to protect the trust by setting up a 
jus tertii against a demand. But if the bank has notice or 
knowledge that a breach of trust is being committed by an im- 
proper withdrawal of the funds, or if it participates in the profits 
or fruits of the fraud, then it would be undoubtedly liable. 

As respects the first check, the court held there was no liability 
on the part of the bank. This particular check was not made 
payable to Clagett, as trustee, nor, being made payable to Scott, 


* Duckett v. Bank, B. L. J. Jan. 1898, p. 36. 
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cashier, were the proceeds directed to be placed to the credit of 
Clagett, trustee. In placing the proceeds to the individual credit 
of Clagett, the bank did precisely the thing it was directed on 
the face of the check to do. In doing this, it violated no duty 
to anyone, unless the addition of the words “being the balance 
of purchase money due him as trustee from John R. Coale”’ con- 
trolled the explicit direction in the body of the check to deposit 
the fund to the credit of Clagett individually, and gave the bank 
notice that instead of doing what the check required should be done, 
it must do something it was not instructed to do at all, viz.: 
place the funds to the credit of Clagett, as trustee. The check 
was drawn, not on the National Mechanics Bank, but upon the 
Citizens National Bank of Laurel; and the memorandum descrip- 
tive of what the funds were or the source from which they came 
was neither an instruction to the Mechanics Bank, through which 
the check passed, as to the account in which these funds, when 
collected from the Citizens Bank, should be credited in the Me- 
chanics Bank, to Clagett, nor was it a notification to the Mechan- 
ics Bank that the funds were impressed with a trust that would 
be invaded by their being carried to Clagett’s individual credit. 
On the contrary, the specific instruction on the face of the check 
was to credit Clagett individually with the proceeds, whatever 
the origin or ultimate use of these proceeds might be. This memo- 
randum imposed no duty on the Mechanics Bank and operated 
only to subserve the convenience of the drawer of the check. The 
bank having, therefore, rightfully entered the proceeds of the first 
check to Clagett’s individual credit, he was entitled to draw them 
out so far as the bank was concerned, and the bank had no au- 
thority to interfere with him in so doing. 

But the result was different as to the second check: The court 
held that precisely for the reasons that the bank was not respon- 
sible for the misappropriation of the proceeds of the first check, 
it was liable to the new trustees for the misapplication by Clagett 
of the fund collected by it on the second check. The second, or 
Duckett, check, in terms directed the cashier of the Mechanics 
Bank ‘‘to deposit” the two thousand and odd dollars ‘“‘to the 
credit of Henry W. Clagett, trustee."" This was an explicit notifica- 
tion to the bank that Clagett was not the actual owner of the 
money. It was an equally explicit instruction to the bank not 
to place the funds to the credit of Clagett’s personal account. 
Knowing the money was not Clagett’s but that it was payable 
to him and to be deposited to his credit as trustee, the bank had 
no authority to place it to his individual credit and if loss en- 
sued, the bank was liable to make restitution to the trust estate. 
It deliberately participated in the breach of trust of which Clagett 
was guilty and in fact took the first step by placing distinctly 
marked trust funds to the personal credit of Clagett. 
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The court held it was no answer to say that if the money had 
been deposited to the account of Clagett as trustee and he had 
then drawn it out and misappropriated it, the bank would not 
have been liable; because what might have been was not done. 
CHECK PAYABLE TO “A, TRUSTEE”’ DEPOSITED IN PRIVATE ACCOUNT. 

The above case indicates the extreme limit to which the courts 
have thus far gone in holding a bank liable for the misappropria- 
tion by a depositor of trust funds deposited with it. The decision, 
in brief, is that when a check is made payable to the order of a 
cashier of a bank ‘‘to deposit to the credit of A, Trustee’’ and 
the cashier places the amount of the check to the credit of A’s 
individual account—A having no account as trustee with the bank 
but only a private account—the bank will be liable to the trust 
estate where A has checked it out and misapplied it. 

But the courts have not yet held that where a check made 
payable to “A, trustee’’ is deposited by A in his private account 
and the bank honors his private checks, the bank is charged with 
any notice, from the form of the transaction, and is liable as 
participant in a breach of trust where A misappropriates it. The 
contrary has been held in several recent cases. In Massachusetts* 
a trustee sold bonds of an estate and received in payment a check 
payable to “‘W, trustee.’’ This the trustee deposited in his per- 
sonal account in bank, drew out the money and disappeared. The 
bank was held not liable to the estate for the misappropriation. 
It was not a creditor of W and had no reason to believe that he 
was acting dishonestly. The court held that mere knowledge on 
the part of the bank that trust funds stand to the credit of a 
depositor’s personal account does not charge a bank with knowl- 
edge that a depositor is acting dishonestly. 

The estate relied on the Duckett case as making the bank 
liable, but the Massachusetts court said: “So far as that case 
charged the defendant bank, it seems to us to do so upon the 
ground that the bank credited to the personal account of a de- 
positor, funds which it was ordered to credit to his account as 
trustee. In the same case the court refused to charge the bank 
with another check in fact belonging to the same trust, but which 
it was ordered to credit to the same person, without more. We 
do not read the case as holding that mere knowledge on the part 
of a bank that trust funds stand to the credit of a depositor’s 
personal account must charge the bank with knowledge that the 
bank is acting dishonestly. Nor if it should be so read, could we 
follow it.’”’ A recent Pennsylvania case is to the same effect as 
that of Massachusetts.t 





* Batchelder v. Bank, B. L. J. June 1905, p. 422. 7 
t Safe Deposit and Trust Co. v. Diamond Nat. Bank, 194 Pa. 334. 


(Zo be continued in the next number.) 
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DOUBLE STATEMENT OF THE AMOUNT IN NEGO- 
TIABLE INSTRUMENTS. 


‘ROM the earliest times it has been customary in the drawing 
of instruments for the payment of money, to make a double 
statement of the amount, once in words in the body of the 

instrument, and again in figures in the margin, to insure greater 
certainty as to the amount for which the instrument is drawn, 
Marius, whose ‘‘ Advice concerning Bills of Exchange’’ was pub- 
lished in London in 1684, has this to say upon the subject: 
‘‘A Bill of Exchange, though written in few words and 
contained in a small piece of paper, yet is of great weight 
and concernment in point of Trade between merchant and 
merchant, and therefore ought to be written very plain and 
legible, and without any blots, or mending, or altering of 
any word thereof, that so there may not arise any doubt 
or scruple in the payment thereof: And therefore it is that 
usually merchants do write the Sum that is to be paid, 
as well in figures as in words at length, as you may ob- 
serve by the several forms of Bills of Exchange contained 
in this Treatise; and if it so fall out, that through un- 
advisedness, or errour of the Pen, the figures of the Sum, 
and the words at length of the Sum that is to be paid upon 
any Bill of Exchange do not agree together, either that 
the Figures do mention more, and the words less, or that 
: the Figures do specifie less, and the words at length 
4 more, in either, or in any such like case, you ought to 
observe and follow the order of the words mentioned at 
length and not in Figures, until further order be had con- 
cerning the same, because a man is more apt to commit 
an errour with his Pen in writing a Figure than he is 


q 





= in writing of a word: And also because the Figures at the 

top of the Bill do only, as it were, serve as the contents 
t of the Bill, and a Breviat thereof, but the words at length 
\ are in the body of a Bill of Exchange, and are the chief 


and principal substance thereof, whereunto special regard 

ought to be had; And although it may so fall out that 

the Sum mentioned in Figures in the Letter of Advice, and 

the Sum mentioned in Figures in the Bill of Exchange do 1 
agree, yet if the Sum. mentioned in words at length in the 

same Bill do disagree, you ought to follow the Order men- 

tioned in words at length in the Bill, and not the Order in 

figures, for the reasons before alledged.”’ 


The above is good evidence of the age of the custom to write 
the amount twice, once in words in the body of the instrument, 
and again in figures in the margin, as a sort of brief description 
of the amount the bill contains; and that where the two disagree, 
the written amount prevails and should be followed. It would 
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seem reasonable to assume that where there was a discrepancy 
between words and figures, the disagreement would be sufficient 
to put a purchaser on inquiry, or to check payment by a drawee 
until the discrepancy had been explained, else what is the use of 
stating the amount in figures? Probably, in practical course of 
dealing, a variance between words and figures has this effect to a 
great extent. But mercantile usage has decreed and the law now 
declares that in case of such discrepancy, the writing should be 
followed as determining the amount payable. 

Since Marius wrote, several interesting cases have come before 
the courts involving phases of this subject and the rule of law is 
now expressed by the Negotiable Instruments Act, as follows: 


“Where the language of the instrument is ambiguous, or there 
are omissions therein, the following rules of construction apply: 

1. Where the sum payable is expressed in words and also in 
figures and there is a discrepancy between the two, the sum de- 
noted by the words is the sum payable; but if the words are 
ambiguous or uncertain, reference may be had to the figures to 
fix the amount,”’ etc. 


The use of the figures, according to this law, is to explain an 
ambiguity or uncertainty in the writing of the amount ; but where 
the written amount is certain and unambiguous, the figures, though 
they may differ, have no effect. 

A statement of the principal cases involving words and figures 
in negotiable instruments should be valuable, and possibly in- 
teresting, to bankers who are constantly dealing with such instru- 
ments, both as purchasers for value, and as collecting and pay- 
ing agents, and occasionally find themselves in doubt concerning 
the validity of particular instruments because of some discrepancy 
or imperfection relating to the amount. Such statement is here 
made. 

WORDS GOVERN FIGURES IN CASE OF CONFLICT. 

An illustration of the rule that where words and figures con- 
flict, the words govern and denote the sum payable, is afforded by 
the decision of the Supreme Court of Rhode Island in Smith vy. 
Smith, 1 R. I. 398. 

The following instrument was before the court in that case: 


$175.94. Providence, February 2, 1848. 


Six months after date, pay to the order of 3 
myself, three hundred seventy-five 94-100 dollars, 


value received, which place to my account. 
James C. Butterworth. 
To Messrs. Wyman, Appleton & Co. 


This bill was indorsed by the drawer and accepted by the drawees. 
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When it was left with the bank for discount, the clerk observed 
the difference between the margin and the writing and, with the 
consent of the holder, drew the figure ‘‘3’’ over the “1’’ to make 
the figures conform to the writing and to guard against mistake 
in the entries upon the books of the bank. When the bill was 
taken to court for enforcement as an obligation for $375.94 and 
offered in evidence, it was objected to on the ground that it was 
avoided by alteration. But the court held the marginal notation 
did not constitute any part of the bill. It was simply a memo- 
randum or abridgement of the contents of the bill for convenience 
of reference. The contract was perfect without it. This being so, 
any alteration in the marginal figures cannot avoid the contract 
because it is no alteration, either material or immaterial, in the 
contract. 

Concerning the duty of a banker to pay a check where the 
words and figures disagree, for the amount called for by the 
words, Grant, the English writer on Banking, says the banker 
should pay the amount expressed in words; citing the Bills of 
Exchange Act, sec. 9 (2) following the decision in Sanderson v. 
Piper, 5 Bing. N. C. 425. He also says: 

“It appears, however, to be the custom of some bankers in case 
of a discrepancy between the two amounts, to pay the smaller 
one, whether such amount is expressed in the body of the check 
or in the margin. In cases where the larger amount is expressed 
in the body of the check, such a custom is clearly contrary to the 
law and would probably render the banker liable to an action 


for damages for dishonoring the check to the extent of the dif- 
ference between the two amounts.” 


But we think the practice preferable, wherever possible, for the 
banker to communicate with the drawer before paying a check 
for a larger amount, which contains a smaller sum in figures; for 
the argument could be advanced with much force than the mar- 
ginal figures, though no part of the contract or order, convey 
notice of a possible mistake and render it the duty of a prudent 
paying agent to ascertain whether or not a mistake has been 
made, 

AMBIGUOUS WORDS AND CERTAIN FIGURES. 

The cases already referred to were those where both words and 
figures were clear and unambiguous, but differed. We now come 
to cases which illustrate the rule that where the “words are am- 
biguous or uncertain, reference may be had to the figures to fix 
the amount.” These cases are chiefly those where the word 
“dollars’’ has been omitted from the statement of amount in the 
body of the note, but the dollar sign has been prefixed to the 
figures in the margin. The following instrument was before the 
Supreme Court of Massachusetts ( Sweetser v. French, 13 Met. 261): 
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Lowell, May 9, 1845. 
For value received, we promise to pay French, 
Tapley & Co. three hundred, payable in fifteen 
days from date and grace. 
Rufus McLellan, 


The court held the figures and characters in the margin were 
sufficient to supply the omission of the word “‘doilars’”’ from the 
body of the note. 

In an Illinois case (Corgan v. Frew, 39 Ill. 31) it was con- 
tended that the following instrument was not a promissory note 
because it failed to state in the body of the instrument whether 
it was for five hundred dollars or for that number of commodities : 


Waverly, December 6, 1861. 
On or before the 20th of next May, I prom- 
ise to pay to C. P. Christian, or his order, five 


hundred, for value received. M. F. Woods. 


The court in this case held : The deal auch in wan margin is 
for $500 and being placed in the margin by the parties themselves, 
at the time the iantoommant is made, becomes a part of it; being 
part of the note it may be resorted to as a means of explaining 
anything doubtful in reference to the sum named in the body of 
the note. Whilst it cannot be used to contradict anything that 
is clearly or plainly written, still if, from any cause, there is un- 
certainty as to the sum intended, it may be resorted to for the 
purpose of explaining or removing the doubt. The check mark in 
this case showed that the sum intended in the body of the note 
was $500 and it is a good note for that amount. 

In a Texas case (Petty v. Fleischel, 31 Tex. 169) the following 
note was in dispute: 


: $409.68 cents. 

3 By the 1st of April, I promise to pay Fleischel 
& Smith, or bearer, four hundred and nine, 
68-100 in currency, for value received. 

L. ¥. Petty. 


The tien was ers the wnat * ‘ dollars” was not inserted in 
the note, hence the instrument was not a promissory note. But 
the court held that the note, beginning with ‘ $409.68” andfpro- 
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ceeding with a promise to pay “four hundred and nine, 68-100 in 
currency” furnishes ample authority to conclude that the sum to 
be paid was $409.68 in currency. 

In an Indiana case (National Bank of Rockville v. Second 
National Bank of Lafayette, 69 Ind. 479) the following check was 
before the court: 


LAFAYETTE, IND., September 14, 1877. 


SECOND NATIONAL BANK. 
Pee Wisse J. M. Nichols, Pr OR ORDER 
Twenty-one and thirty-six, inexchange..DOLLARS 
$2,136. A. T. Colton. 


taken it off and returned it; and the question before the court 
was whether this act constituted an acceptance of the check, so 
as to make the bank liable thereon as acceptor. As the court 
decided it did not, it became unnecessary to decide the question 
concerning the amount. But the court expressed certain views on 
the question, which we will refer to. It said, it is true the amount 
in the body of a check may be stated in figures and the check 
will be valid, if not contradicted by words; but the amount stated 
in figures, usually at the bottom or top of the left hand margin, 
does not control the amount of the check, especially when con- 
tradicted by the words in the body of the check. These marginal 
figures are merely for convenience of reference, and constitute no 
necessary part of the check. They may be there, or they may 
not; it is the same thing. The instrument is perfect without them. 
The court then proceeded to consider the main question in the 
case, as to the liability of the bank as acceptor. Having decided 
the bank was not liable as acceptor, because of the canceling fork 
incident, it did not decide the question whether the amount of 
the check was $2,136, or $21.36, but said: ‘‘From the view we 
have taken of this case, it is not necessary for us to decide what 
amount is expressed in the body and on the face of the check. As 
the unit dollar is not expressed, either by the dollar mark or by 
a word, nor the cents by a point as when sums are expressed in 
figures, perhaps the first number expressed by the words may be 
held to mean dollars, and the second number cents, as amounts 
of money are thus usually expressed in figures; if so, the check 
would call for twenty-one dollars and thirty-six cents. But we 
do not decide this question.” 

According to all the other cases on this branch of the subject, 
the clear statement of the amount in figures on the margin as 
“$2,136.00” would explain the words “twenty-one and thirty six”’ 
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in the body, by indicating the intention that they meant ‘‘twenty 
one hundred and thirty six dollars.” But this is a judicial opin- 
ion—not a decision—that the contrary might be held, and that 
the check was one for twenty-one dollars and thirty-six cents only; 
hence a drawee bank, before paying such a check for the larger 
amount should, to be safe, communicate with the drawer for 
verification of amount. Such inquiry, before payment, we have 
already indicated would be the more prudent course where the 
amount though plainly written in the body was larger than the 
figures on the margin; and the prudential reasons for this course 
are stronger where the amount written in the body is not only 
larger, but ambiguous. 


AMBIGUITY IN BOTH WORDS AND FIGURES. 


There is still another class of cases; those where both words 
and figures are ambiguous. The cases which have arisen are those 
where the word “dollars’’ and the sign ‘“$” have both been 
omitted from the statement of the amount in words and figures. 
The courts have, nevertheless, supplied the dollar by legal in- 
tendment. Thus, in an Illinois case (Beardsley v. Hill, 61 Il. 
354) the following instrument was construed to be a good note 
for $191.50: 

191.50. Chicago, August 8, 1855. 
Ten days after date I promise to pay Thomas 
‘ E. Hamilton, or order, one hundred and ninety- 
one, fifty cents, for money borrowed. 


H. H. Beardsley. 

The court held that where a person by a writing, in the form 
of a note, promises to pay the person named, as above, this will 
be construed as a promissory note for $191.50 and the presump- 
tion will be indulged that the word “dollars’’ was unintentionally 
omitted when the note was drawn. 

So, also, in a Tennessee case (Williamson v. Smith, 1 Cold. 1) 
the following instrument was held valid for $3,000: 


Six months after date of this first of exchange 
(second unpaid) pay to the order of Sam. P. 
Walker, three thousand, value received, and : 


charge the same to the account of (acceptance 
waived ). Corry & Co. 


To H. W. Conner & Son, 
New Orleans, La. 
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The drawer and indorser, having been sued on this instrument 
by an indorsee, contended it was not a valid obligation because 
of the omission of the word “dollars.’’ But the court held the 
legal effect of the writing to be a bill of exchange for three thou- 
sand dollars. If the figures ‘‘3,000” in the margin had the prefix 
of the dollar mark, then its omission from the body would not 
be fatal, as the true amount could be gathered from the margin. 
If the sum in the body be uncertain or ambiguous, or being given, 
the species of money, whether dollars, cents or pounds be, by over- 
sight, left out, the authorities agree that this omission, in further- 
ance of the intention of the parties, will be supplied by the courts 
if there be enough in the margin, or other portions of the writing, 
to enable them to see what was meant. And this is especially so 
against the party making or negotiating it; as to him, if possible, 
effect is to be given to it. Then construing the instrument in 
question, the court continued: “Now, the very nature and char- 
acter of the instrument in question, as exhibited on its face, 
demonstrate that it was intended by the parties to be a bill of 
exchange, which can only be for the payment of money. What 
other possible construction can be given to the transaction? The 
issuance and circulation of this paper in any other view would be 
absurd and unmeaning. The sum is not left blank either in the 
body of the instrument, or in the margin, nor do they disagree; 
but the omission consists in the kind or species of money in which 
the bill is payable resulting, no doubt, from a mistake of the 
draftsman. This omission may be supplied by the court from 
what appears in the writing itself. “3000” in the body of the in- 
strument and in the margin could not have meant ‘‘cents,”’ such 
form of expression not being usual, perhaps never employed for 
any such purpose. They must have been intended either for so 
many dollars, or for so much of the currency of some foreign 
government. The bill was drawn and payable at places in the 
United States, hence it will be presumed to be for the currency of 
this country.”’ 

AMBIGUOUS WRITTEN STATEMENT OF AMOUNT IN BODY ALONE. 


Heretofore, we have considered cases of double statement of the 
amount, namely (1) Conflict between words and figures, both 
stated with certainty (2) Ambiguous words explained by certain 
figures and (3) Ambiguity in both words and figures. 

We now are to look at cases where there is only one statement 
of the amount, namely, in the body of the instrument, and that 
is ambiguous. The following instrument came before the supreme 
court of Missouri (Murrill v. Handy, 17 Mo. 406): 
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March 15, 1850. 
On or before 25 December, next, we or either 
of us promise to pay Lemuel Murrill, the sum 
of fifty-two 25-100 for value received. 
Charles R. Handy, 
J. B. Barnett 


the money to be paid was of a denomination of which 25-100 was 
a fraction. There is no denomination of money in use in our 
country, nor any now recollected as used in any other country, 
divisible into hundredths as a regular fraction, except the dollar. 
The word “‘dollar’’ is therefore necessarily implied. 


AMBIGUOUS STATEMENT OF FIGURES IN BODY ALONE 


We have already quoted the language of one of the courts 
(Indiana) that the amount in the body of a check or other in- 
strument may be stated in figures, as for example ‘“ $500,’’ and 
the instrument be valid and enforceable. And there is no doubt 
thatjsuch is the law, where the amount is so stated with certainty, 
and that such an instrument, with the amount so singly stated, 
in figures in the body alone, would be negotiable (if so in other 
respects) ; for the Negotiable Instruments Law in this particular 
simply requires that the instrument be in “ writing”’ and contain 
“an unconditional promise or order to pay asum certainin money;”’ 
and a writing in figures would satisfy the requirements of the 
Act in this respect, equally as a writing in words. 

But we are now to examine a Vermont case where the amount, 
singly stated in the body of the instrument, is not certain, but 
ambiguous (Northrop v. Sanborn, 22 Vt. 433). The instrument 
was as follows: 


August 9, 1848. 
Thomas G. Sanborn: 
Please to pay the bearer Joseph B. Clough, 
37.89, and I will account to you for the same 
on settlement. Azel Northrop. 


Lhis order was accepted by Sanborn but when it was sought 
to make him pay it, he contended it was void for uncertainty. 
The court, however, held it was not void as being unintelligible. 
Congress having declared that our national currency shall consist 
of the dollar, as a unit, and the decimal parts of the dollar, as 
dimes and cents, it would seem a necessary legal intendment that 
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a contract expressed in figures should be in the currency of the 
country. If prefixed by the usual sign “$,”’ no one could enter- 
tain any doubt; and that is nothing but a mark to signify that 
the national currency is intended. Without that, the legal intend- 
ment is the same. After the order was drawn and accepted it was 
a contract to pay $37.89. 

Morse, in his work on Banking, commenting on this decision 
says that though the court may have been willing to prefer this 
interpretation to the necessity of otherwise holding the instru- 
ment void for unintelligibility, it would hardly follow that a bank 
might not be fully justified in declining to pay a draft so in- 
distinctly expressed on the ground that the uncertainty was so 
great that it could not surely know what its customer’s order 
really was; and that this might well be adduced as an example of 
one of those cases where, even if the court should hold the instrument 
sufficient to have drawn payment from the bank, that the custom- 
er’s carelessness must preclude him from recovering damages from 
the bank for refusing to pay. 

We think, ourselves, that while a bank might safely pay a check 
where the amount was stated thus ‘‘$37.89”’ in the body of the 
check, it should hesitate and make inquiry of the drawer before 
paying a check for “37.89,’’ so stated in the body, there being 
no amount stated in the margin. 

FIGURES IN MARGIN BUT AMOUNT IN BODY BLANK. 


We finally come to consider those cases where a check or other 
instrument is drawn, with the amount in the body left blank, but 
stated in figures in the margin. Should a bank pay a check if 
presented to it in this condition? Or discount a note so drawn, 
without inquiry of the maker? We say no. There has been a con- 
flict of authority in this country whether an instrument, so drawn, 
is or is not complete, as it stands; and in view of such conflict, 
the banker must take the stand that it is incomplete. 

True, the Negotiable Instruments Law provides that ‘‘where the 
instrument is wanting in any material particular, the person in pos- 
session thereof has a prima facie authority to complete it by filling 
up the blanks therein’’ and that “if any such instrument after com- 
pletion is negotiated toa holderin due course, itis valid and effectual 
for all purposes in his hands and he may enforce it as if it had been 
filled up strictly in accordance with the authority given and within 
a reasonable time.’’ While this might protect a bank in paying a 
check filled up by a holder in the body after issue for ‘‘One thous- 
and dollars,’’ where the marginal amount in figures was and re- 
mained ‘‘$100”’ (although, as to this, we have already said the 
safer course is to communicate with the drawer before payment), 
the bank would not be safe in paying a check, presented to it with 
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the amount in body blank, containing marginal figures $100, in 
case it was not intended by the drawer, for that amount, for the 
law further provides: 

“In order, however, that any such instrument, when completed, 
may be enforced against any person who became a party thereto 
prior to its completion, it must be filled up strictly in accordance 
with the authority given and within a reasonable time.’’ The 
presentation to a bank for payment, therefore, of an incompleted 
check, the amount in the body remaining blank, would put the 
bank on inquiry as to whether the drawer had authorized it for 
the amount stated in figures in the margin, and it would not be 
safe in paying, without first making such inquiry. This would be 
true in all states where a check, with amount in the body blank, 
would be held incomplete, although it had the figures in the margin. 
The bank would only be safe in paying according to the marginal 
figures in those states where the check in such condition would be 
regarded as complete, though the amount in the body was not 
written in. 

The following cases will illustrate the conflict of authority on 
this point: 

In the case of Norwich Bank v. Hyde, 13 Conn. 279, the fol- 
lowing instrument came before the Supreme Court of Connecticut : 


NorwicH, CrT., Feb. 6, 1837. 
Sixty days after date, for value received, I : 


3 promise to pay to order of Amos D. Allen, 


This instrument had been negotiated by indorsement to the 
Norwich Bank, and the bank brought it into court, to compel the 
indorser to pay it. The court held the instrument incomplete and 
unenforceable as it stood. It said the sum must be specified, so that 
it may be definitely known what sum was intended. It isa first prin- 
ciple that the sum to be paid must be clearly and intelligibly 
expressed. Does this note, then, clearly and intelligibly import a 
promise to pay the sum of $200, or does it appear to be an im- 
perfect instrument ? The question, said the court, is not whether 
the note may not be made a valid instrument, but whether, in 
its present shape, it is precisely what it would have been had it 
been filled up in the usual manner. 

Would a note of this description leave a doubt in the mind of 
any one whether it was a perfect instrument ? Would not its ap- 
pearance tend to impede its currency and clog its circulation ? 
Not finding authorities to support the proposition that such an 
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instrument was complete and perfect as it stood, the court said 
it did not feel authorized upon any principle to introduce such a 
precedent. The court pointed out, however, that the bank, as 
bona fide purchaser, would not ultimately lose, for there being a 
maker in the instrument, it could apply to a court of chancery 
to rectify it. 

The Supreme Court of Iowa also took the same view of a 
similar note. In the case of Hollen v. Davis, 59 Iowa, 444, the 
following instrument was before the court: 


- $200.00. Tama City, lowa, July 27, 1875. 

: Fifteen months after date I promise to pay 
to the order of Richard Thomas : 

: Dollars : 

at the banking house of Carmichael, Brooks & 

: Co., for value received, with interest at ten per ° 
cent. per annum. Fred. T. Davis. 


The court held the figures in the margin were no part of the in- 
strument; they constituted a mere memorandum and could not 
supply the blank for insertion of the amount the maker agreed 
to pay. It followed there could be no recovery upon the note 
for it was not a promise to pay any sum. The Circuit Court had 
taken this view and had reformed the note. The court held that 
the Circuit Court erred in reforming the note; that such relief 
could only be granted in chancery. 

But under the Negotiable Instruments Law we have seen, such 
a note would now carry authority to the holder to complete it, 
without going into chancery for that purpose. 

To the contrary of the above cases, the Supreme Court of In- 
diana (Witty v. Insurance Company, 123 Ind. 411) held the fol- 
lowing note complete, as it stood: ; 


: $147.70. INDIANAPOLIS, IND., Nov. 28, 1883. 

: Four months after date I promise to pay to 

: the order of Michigan Mutual Insurance Co 
Dollars ° 
: and five per cent. attorneys fees, value received : 
: (followed by interest and waiver of protest : 
: clauses ). J. B. Witty. 


The ground upon which this decision was made was that as 
the note promised to pay “dollars” in the body, this was suf- 
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ficient, when aided by the marginal figures, to constitute a com- 
plete note for $147.40 and the court would not be justified in 
disregarding the evident intention of the parties, as indicated by 
the marginal superscription and holding the instrument void for 
uncertainty, or on the ground that it is not a perfect writing. 

The Supreme Court of Massachusetts also (Ives v. Farmers 
Bank, 2 Allen, 236) has indicated the opinion that there is a suf- 
ficient statement of the amount to constitute a complete note, 
where the figures are stated on the margin, though the amount 
in the body is left blank. 

But, as shown, the authorities on this point conflict; conse- 
quently from the banker’s point of view, a check presented for 
payment or a note offered for discount, with the amount blank 
in the body, but stated in figures on the margin, should be re- 
garded as incomplete as it stands, and while the holder has the 
authority to fill the blank, this is limited to what the maker has 
authorized, and as the existence of the blank carries notice of 
this, it cannot be safely paid in the one case or discounted in the 
other, without inquiry of the maker or drawer, unless the bank is 
willing to take the risk that the marginal figures correctly express 
his intention and contract. 


THE FOREIGN COMMERCE of the United States during the first 
seven months ofthecurrent fiscal year amounted to $1,752,421,330, 
or an average of $250,000,000 per month during that period. 
Should it continue at this rate during the remainder of the year, 
the total foreign commerce for the fiscal year 1906 would exceed 
$3,000,000,000, a figure which has not been reached in any 
previous year in the history of our foreign trade. This increase, 
which is shown by figures just issued by the Department of Com- 
merce and Labor through its Bureau of Statistics, occurs in both 
imports and exports, but more especially in exports. In the seven 
months ending with January, imports have increased $70,000,000, 
over the corresponding months of the preceding fiscal year, and 
exports have increased $155,000,000. Imports during the seven 
months ending with January, 1906, were $695,764,566, against 
$625,914,513 in the corresponding months of last year, and ex- 
ports were valued at $1,056,656,764, against $901,190,026 in the 
same months of last year. This gives a larger total of imports 
and a much larger total of exports than in the same months of 
any preceding year. Imports, which had never touched $100,- 
000,000, in a single month prior to 1905, except on one or 
two occasions as a result of prospective tariff changes, exceeded that 
sum in six of the twelve months ending with January; while ex- 
ports exceeded $100,000,000 in each of the twelve months, and 
in December lacked but a few thousand dollars of touching the 
$200,000,000 line. 
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THE BANKS AND THE TELEGRAPH. 


“T\HE use of the telegraph for the quick transmission of messages 
is one of the methods constantly employed at the present 
day in the conduct of commercial and financial transactions. 

Out of this use there have arisen certain questions of a legal na- 

ture as to the responsibility of the telegraph companies for losses 

occasioned by mistakes in conveying, with accuracy, the messages 
which have been received, or for delays or misdeliveries of such 
messages. 

It seems to have been settled by the courts that while tele- 
graph companies are, like common carriers, engaged in a public 
employment and bound to receive and transmit all messages, the 
common law liability of carriers, as insurers, does not attach to 
them. They are not liable as insurers of the safe and accurate 
transmission of messages, but, like other bailees for hire, are under 
the duty to exercise ordinary care and diligence with reference to 
the business they undertake, being charged with the general duty 
to use reasonable care and diligence in the transmission of the 
message and to deliver it with reasonable dispatch to the ad- 
dressee, provided, of course, he can be reached at the address 
designated. 

Upon the ordinary forms of telegraph blanks in use, tele- 
graph companies print certain conditions limiting their liability, 
and questions sometimes come before the courts as to how far 
these conditions are binding, as contracts, upon the other parties 
to the message. 

Two important cases before the New York Court of Appeals 
will be noticed. At a time when gold was at a premium, an in- 
vestor telegraphed his broker: 

“* Buy us $700 in gold.” 

The telegram as delivered read : 

‘““ Buy us $7,000 in gold,” 

which was done. Gold dropped, and the $7,000 was sold at the 

best market price, netting a loss of $1,244.25. The telegraph 

blank specified that the company would not be responsible un- 
less the message was repeated. The sender of the message was 
held to have assented to this condition, by using the blank, thus 
constituting a contract, and the telegraph company was not liable.* 

In a later case before the New York Court of Appeals, one 
Thomas W. Pearsall, at 8 o’clock on the morning of July 31, 
1884, at Great Neck, Long Island, wrote on a blank piece of paper, 

*Breese v. Tel. Co. 48 N. Y. 132. ae a eae 
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and*handed it to the telegraph operator at Great Neck, the fol- 
lowing mueeang : 


Great Neck, L.I., July 31. 
T. W. Pearsall & Co., 
Mills Building, N. Y. City. 


: Buy one thousand Western Union Tele- 
: graph. T. W. Pearsall. 


The operator copied this on the regular Mauk, but instead of 
addressing it ‘‘T. W. Pearsall & Co.’”’, omitted the ‘“‘& Co.”” The 
message was delivered at 10 o’clock, July 31, at the office of 
T. W. Pearsall & Co., but being addressed to Mr. Pearsall per- 
sonally, remained unopened (no one having authority to open 
his personal telegrams) until the following morning, when Mr. 
Pearsall reached the office and opened it himself. As a result the 
shares were not purchased on July 31 and, on the morning of 
August 1st, they had risen in the market $1,700. The telegraph 
company had to pay Mr. Pearsall this sum, as damages. 

The law as developed in this case may be thus stated: While 
the telegraph company does not insure the accurate transmission 
and delivery of a dispatch, it undertakes to exercise due diligence 
to do so. In this case it failed in its duty, because of mistake of 
its operator. While the telegraph company may limit its liability 
by contract (and the use of a blank and writing a dispatch thereon 
may be regarded as an assent to its terms, constitutlng a con- 
tract) it has never been decided by the court of last resort that 
such company can, by notice, limit its liability for such mistakes 
or delays. As Mr. Pearsall wrote his message on a blank paper, 
the limitations of liability on the blank upon which it was copied, 
even assuming he was aware of them, were at most notice to, 
and did not constitute a contract with the sender, as they lacked 
his assent. Hence, the telegraph company was responsible.* 

The above cases involved liability of the telegraph company to 
the sender of messages, because of mistakes or inaccuracy of trans- 
mission. There has now come up a very interesting case involv- 
ing liability to the addressee, because of error in the transmission 
of a message, the latter having acted on the erroneous message 
to his loss. The decision in this case we publish in this number, 
and while the amount involved was not large, and the decisioa is 
by an inferior New York tribunal, it is nevertheless of importance 
because of the principle of liability involved and by reason of the 
fact that the case was very fully presented by eminent counsel and 
elaborate briefs on both sides carefully considered by the justice. 
The point involved, which has never before been directly decided 











"* Pearsall v. Tel. Co. 124, N. Y. 256. 
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in New York State and never elsewhere with as much explicitness 
and directness as in this case, is one of considerable public inter- 
est, and also of interest to banks which are called upon to act 
ipon similar telegraphic orders. 

In brief, the case was one where a message, written upon the 
regular blank containing limitations upon liability in case of un- 
repeated messages and for errors, was addressed to a bank stat- 
ing that the sender would honor a draft for a stated amount. By 
its own error, or negligence, which the company admitted, the 
message as delivered stated a larger amount, and relying there 
ipon, the addressee cashed a larger draft, to its loss. The ad- 
dressee sought to hold the telegraph company liable and the 
latter relied upon its limited-liability clause, as constituting a con- 
tract with the addressee. But the point of the decision, under 
which the telegraph company is held liable, is that while the blank 
constituted a contract with the sender, it was not a contract 
with the addressee, but a mere notice to him, which was insuff- 
cient to relieve it from liability; and it was held that when the 
ompany contracted with the sender, to deliver a message to the 
addressee, there arose a duty by the company to the addressee, 
growing out of the public nature of its service, to use reasonable 
care in transmission and deliver the message with reasonable dis- 
patch, failing in which duty, it was liable to him, because of its 
negligence, for the damage sustained. 

The principle of liability thus developed, is important for the 
protection of banks, which receive and constantly act on tele- 
graphic messages in faith of their accuracy. 

The JOURNAL has reported in the past few years, several other 
interesting telegraph cases, which can be but merely mentioned in 
this connection. In one case, a telegraph operator at San Fran- 
cisco concocted and caused to be sent to a bank at Palo Alto, a 


false money order, purporting to be issued by a Los Angeles bank, 
ordering it to pay one H. L. Cator $840 and to “ waive identifi- 
cation.”’ 

The bank took the precaution to inquire of the operator at 
Palo Alto whether the telegram was all right and, receiving a 
reply in the affirmative, paid the money. The telegraph company 
was held bound by the act of its San Francisco operator who 
was acting ‘“‘ within the scope of his authority.’’* 

In another case, two swindlers tapped the wire, attached a 
private instrument at an out-of-town point, sent a forged telegram 
to a bank authorizing money to be paid, intercepted a return 
message from the bank, and sent a spurious verification. In the 
legal controversy, the telegraph company, and not the bank, was 
held to blame for not having shown it had taken every possible 
precaution to prevent its apparatus from being tampered with in 
the manner described.t 


* See 17 B. L. J. 829; 911. +t See 21 B. L. J. 150; 157. 
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WAREHOUSE RECEIPT COLLATERAL. 


ECEIPTS issued by warehousemen for goods and merchandise 
’ deposited and stored form an important subject of security 
for loans or advances of money by the banks. The regula- 
tion of warehouse receipts is by each state independently, «nd 
while a warehouse receipt is not a negotiable instrument in the 
full sense of that term as applied to instruments for the payment 
of money the law is slowly progressing, both by judicial decision 
and by state statutory enactment, toward affording a better and 
safer security, with fewer weak points as to which a holder for 
value needs protection. 

There is one point wherein a warehouse receipt differs vitally 
from a negotiable instrument with respect to the obligation of 
the warehouseman to a bona fide holder. For example, the in- 
nocent purchaser, before maturity, of a bank certificate of deposit, 
issued by an authorized officer, can compel the bank to pay him 
the money called for, although no money was in fact deposited. 
But the innocent purchaser of a warehouse receipt calling for, 
say, ‘1000 barrels of Portland Cement’’ cannot compel the ware- 
houseman to deliver the value thereof, where it turns out that 
no Portland cement is on storage, but the barrels contain a 
worthless clayey substance intended to deceive, provided the bar- 
rels are so marked and branded and are of such character as 
usually contain Portland cement and, from outward appearance, 
would justify that belief, and the warehouseman has issued the 
receipt in good faith in the belief that they really contained Port- 
land cement. In other words, it is no part of the duty of a ware- 
houseman to inspect the contents of packages and barrels and it 
is incumbent on the bank, loaning money on a warehouse receipt 
for goods so contained, to itself cause such inspection of con- 
tents as will make itself reasonably safe. 

One weak point in warehouse receipt security has been the 
fraudulent negotiation, by a warehouse corporation officer, of re- 
ceipts issued to himself, with no goods behind them. Some banks 
have lost money on such receipts on the ground that they were 
charged with notice of the officer’s want of authority to issue re- 
ceipts in such form; while in other cases, the bank has been pro- 
tected because of its ability to prove a sufficient implied authority 
or ratification by the warehouse corporation of the issue of such 
receipts by the issuing officer. We publish a California decision 
of this kind in this number. 

We also refer to a Mississippi case, herein published, where 
a bank is protected upon a receipt carelessly and mistakenly 
issued after the goods had been delivered At common law the 
bank would not be protected in such a case; but under the Mis- 
sissippi statute, it is safe. 
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BANKING LAW. 


‘TSS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published 
herein will be furnished on application. 


STOP-PAYMENT OF NOTE. 


Payment of note payable at bank stopped by depositor—Bank’s property, assets and 
liabilities transferred to another bank—Payment by latter of stopped note, without 
notice of stoppage of payment in other bank—Liability of payor bank to depositor. 


Elliott v. Worcester Trust Company, Supreme Court of Massachusetts, December 1, 1905. 


A depositor having made four notes payable at his bank, settled for the same out- 
side and notified the bank not to pay any of his outstanding notes without instructions. 
After three of the notes had been presented and payment refused by the bank, another 
bank took over its assets and property and assumed its liabilities, which bank stamped 
in the depositor’s pass-book that checks drawn upon the former bank and not yet pre 
sented, would be honored by the transferee bank. The depositor’s account was continued 
with the new bank, deposits being made and checks paid. Then the fourth of the notes 
‘was presented and paid, the transferee bank having had no notice of the stop-order. 

Held : Under the contract of transfer, the transferee had no right to pay the note. 
It was bound to know the terms upon which the deposit was held by its predecessor. The 
payor bank is therefore liable to the depositor for the amount. 

Further held: <A claim by the transferee that it is a holder in due course of the 
note under the Negotiable Instruments Law is not admissible under the pleadings in the 
case, the agreement upon which the case was submitted allowing the facts to be used 
only so far as material and competent under the pleadings. 


Report from Superior Court, Worcester County; Frederick Lawton, 
Judge. 


Action by James I. Elliott against the Worcester Trust Company. 
Judgment for plaintiff. Affirmed. 


Know ton, C. J. The defendant, as a banking corporation, held 
money belonging to the plaintiff as a depositor. It paid a note of 
$157.12 made by the plaintiff, and afterward refused to pay the amount 
to the plaintiff, or to account for it, otherwise than by claiming credit 
for it as properly paid to the holder. This note was one of four given 
for the same sum by the plaintiff to one Adams. After giving it the 
plaintiff compromised with his creditors by the payment of a percent- 
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age of his indebtedness, which he gave to Adams upon these notes. 
He received from Adams, in return, a release under seal of all claims 
and demands. These notes were payable at the City National Bank 
in Worcester, and the plaintiff notified the cashier of that bank, after 
the settlement, ot to pay any of his notes that might be presented with- 
out first notifying him. Three of these notes were afterwards pre- 
sented for payment at the bank, and payment was refused. 

Before the fourth became due, the defendant ‘‘took over the prop- 
erty and assets, and assumed the liabilities, including that of the 
plaintiff, of the City National Bank, which at that time went into 
liquidation.’’ The accounts of the City National Bank were trans- 
ferred to the defendant, including a deposit of $201.10 belonging to the 
plaintiff, and the following statement was stamped in the plaintiff's 
deposit book, bearing date February 21, 1903: 

‘* The balance of two hundred and one and ten one-hundredths dol- 
lars, standing to the credit of this account, has this day been trans- 
ferred to the Worcester Safe Deposit & Trust Company, to be held by 
it as a deposit upon the sameterms as it was held by the City National 
Bank. Checks drawn upon the City National Bank, and not yet pre- 
sented, will be honored by the Worcester Safe Deposit & Trust Com- 
pany to the extent of said balance. S. H. Crary, TREASURER.” 

On the 24th day of February, 1903, the plaintiff made a deposit of 
$1,470.44 with the defendant on this account, and on the same day 
drew a check for $125. On February 27th the defendant paid for the 
plaintiff two checks of $100 each. Other checks were drawn and other 
deposits were made, from time to time, before April of the same year 

In April the fourth note of Adams was presented for payment at 
the defendant's banking room, through the clearing house from the 
Quinsigamond National Bank, and was paid. At the end of the month 
the note was returned to the plaintiff, with his paid and canceled 
checks. The officers of the defendant had not been informed of the 
notice from the plaintiff to the City National Bank not to pay his out- 
standing notes, although the cashier and bookkeeper of that bank, 
who had received the notice, were employed by the defendant in 
subordinate positions. The case was heard in the superior court upon 
an agreed statement of facts, the substance of which is given above 

(The court here discusses a question of pleadings and continues:) 
If we consider the case in reference to the deposit transferred to the 
defendant from the City National Bank, we find that the defendant 
succeeded to the rights of that bank, and acquired no additional rights. 
In taking over the deposit, it took it with the same obligations to the 
plaintiff that its predecessor was under, one of which was not to pay 
out this money or any part of it on his old notes without obtaining 
authority from him. The statement stamped in the deposit book 
recognized the same obligation. The money was ‘‘to be held by it as 
a deposit upon the same terms as it was held by the City National 
Bank.” Under this contract the defendant had no right to pay this 
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note. It was bound to know the terms under which the deposit was 
held by its predecessor. If we look at the relations of the parties in 
regard to deposits subsequently made, we reach the same result. There 
was an implied understanding that the defendant should pay the plain- 
tiff’s checks drawn on the account, and notes made by him payable at 
its banking rooms. Carr v. National Security Bank, 107 Mass. 45, 48. 
But this would not include notes made long before, payable at another 
bank. Rev. Laws, c. 73, § 104. As to such notes, if they were pre- 
sented for payment at the defendant’s banking house, it had no au- 
thority to do anything as the plaintiff's agent. In either view the 
payment of this note was unauthorized, and it constitutes no defense 
to the plaintiff's claim. 

It is contended that the defendant has the rights of a bona fide 
purchaser for value before maturity, and that it is a holder in due 
course, within the meaning of Rev. Laws, c. 73, $§ 69-75. But no 
such contention is open under the pleadings. The answer is a general 
denial and a plea of payment. The defendant has not filed a claim in 
set-off, nor made any averment of ownership of the note. At maturity 
the note was presented by the holder for payment. The defendant 
assumed to pay it as the plaintiff's agent, and in that capacity received 
it as a paid note for delivery, to its principal, the maker. The rights 
of the defendant in this action, under its plea of payment of the money 
deposited, depend upon the question whether it had authority from the 
plaintiff to make this payment. This case is quite unlike Manufactur- 
ers’ National Bank v. Thompson, 129 Mass. 438, which was an action 
brought upon a promissory note indorsed in blank by the holder of it. 

Nor can the defendant prevail upon its defense that the plaintiff 
did not return the note before bringing the suit. The note was volun- 
tarily put into his possession, with canceled checks, as a paper which 
had ceased to be of value. The delivery was not made in the execu- 
tion of a contract in reference to the note, or as a part of any transac- 
tion to which the plaintiff was a party and with which the note was 
connected. It was not necessary for the plaintiff to rescind the con- 
tract, or to do anything to change the existing legal relations between 
the parties, before demanding his money and suing to recover it. If 
the defendant had demanded the note of the plaintiff, and he had re- 
fused to deliver it before bringing his suit, a different question would 
have been presented. But even then, if the collection of the note was 
made by the Quinsigamond National Bank as the agent of Adams, and 
not as owner—and there is nothing to show the contrary—it is at least 
doubtful whether it would have been the plaintiff’s duty to return it. 
However that may be, before the trial of the case was concluded he 
voluntarily offered to return it. The defendant does not appear to 
have been injured by the plaintiff's failure to make the offer before 
bringing the suit. In the nature of the transactions and the relations 
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of the parties, the case differs materially from Northampton National 
Bank v. Smith, 169 Mass. 281. 
Judgment for the plaintiff affirmed. 


NEGOTIABLE WAREHOUSE RECEIPT. 


Bank protected from claim of warehouseman that cotton had been delivered and receipt 
issued through mistake. 





Star Compress & Warehouse Co. v. Meridian Cotton Co., Supreme Court of Mississippi, Nov. 20, 1905. 


Action by the Meridian Cotton Co. for the use of the Meridian Na- 
tional Bank against the Star Compress and Warehouse Company, to 
recover on the following warehouse receipt: 





| The Star Compress and Warehouse Company has re- | 

ceived from the Meridian Cotton Company, twenty bales 
cotton, to be compressed, marked and numbered as per 
margin, and hereby binds itself to deliver the same, or pay 
the cash market value thereof, to the legal holder of this 
receipt, acts of Providence, fire and damage excepied. 
This receipt shall be negotiable and transferable by in- 
dorsement. No debt, demand or set off will be claimed 
against said cotton, except such as may be due by the holder 
at the time of presentation. 


This receipt had been transferred by the Meridian Cotton Com- 
pany to the Meridian National Bank for value, which, as holder and 
owner of the receipt, claimed the right to recover the value of the 
number of bales of cotton therein specified. 

The warehouse company offered to prove that the cotton called 
for by the receipt had been delivered to the cotton company, and that 
this receipt had been issued through mistake. 

The court below held that no such defense could be set up against 
the bank. This decision is affirmed by the Supreme Court, it being 

Held: The bank is clearly shown to be a bona fide holder. The 
receipt was acquired by it in due course of its dealing with a regular 
customer, for full value, and without notice of any understanding or 
secret equities which might have existed between the Compress and 
Warehouse Company and the Meridian Cotton Company. Under such 
state of facts the warehouseman cannot be permitted to assert, as 
against a subsequent bona fide holder of such receipt, any defense, 
unless predicated of fraud, except those expressly provided for in the 
face of the receipt. The express language of the receipt here under 
consideration precludes the assertion of the defense by which the ware- 
houseman seeks to defeat recovery. 
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The object of storing cotton and other commodities, and accepting 
in lieu thereof receipts issued by warehousemen, is that the owners of 
the goods so deposited may have some evidence of ownership easily 
and readily negotiable, which may be dealt with without requiring re- 
peated handling and actual delivery of a bulky commodity. The nego- 
tiability of such receipts and their commercial value is largely enhanced 
by the very fact that they are incontestible and are dealt with as evi- 
dencing by their transfer the actual delivery of the commodity repre- 
sented by the receipt. Their value as a convenient aud safe method 
of commercial dealing and their ready negotiability would be diminish- 
ed if not practically destroyed, should the warehouseman issuing the 
receipt be permitted to assert as against subsequent holders private 
agreements with, or personal claims against, the original holder. In 
truth, the receipt in question, practically embodied on its face the pro- 
visions now found in our statute law (Chapter 98, Acts 1904) by which 
all warehouse receipts are made ‘‘conclusive evidence in the hands of 
a bona fide holder for value” that the property mentioned in the re- 
ceipt has been received and entitles such holder ‘‘to a delivery of the 
property so stored or deposited, or to the value thereof.”’ 

In view of the fact that there is no well-founded inference of collu- 
sion or fraud on the part of the bank, the trial court correctly refused 
to go into the question of whether the receipt was issued to the origi- 
nal holder by mistake or through carelessness on the part of the ware- 
houseman. Even had the proffered evidence been admitted and the 
fact of mistaken issue been clearly established, it would not have 
availed as against a bona fide holder. 

The contention that because an officer of the bank witnessed the 
execution of a paper by which the cotton company undertook and 
agreed to indemnify the warehouse company should it subsequently 
develop that a certain receipt then delivered the cotton company for 26 
bales of cotton, was improperly issued, thereby the bank received such 
notice as should have put it on strict inquiry before accepting any 
other receipts from the cotton company, is untenable. It might, with 
greater force and more plausibility be urged that, as the warehouse 
company delivered such receipt knowing at the time that it was to be 
negotiated and acquiescing therein, and then chose to accept the 
guaranty against loss of the cotton company, it was by its own con- 
duct estopped to deny the validity of the receipt, but would be remit- 
ted to the security of its own selection, the guaranty and indemnity 
which it had accepted from the cotton company. It is an elemental 
principle of law that, where one of two innocent persons must suffer, 
the loss must fall on him by whose fault the injury was made possible. 
Admitting, therefore, that the receipt was issued by mistake, the 
superintendent of the warehouse company testified that it was through 
his ‘‘own carelessness ;”’ hence, as between the bank and the warehouse 
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company, the loss must be borne by the warehouse company, by the 
negligence of whose representative it was made possible. 

In the absence of proof of fraudulent knowledge on the part of the 
bank, the court also properly excluded the testimony seeking to estab 
lish the delivery of the cotton mentioned in the 26 bales receipt, and 
that by which it was sought to be proven that the bank had received 
the proceeds thereof. Neither question was at issue in the case made 
by the pleadings. 

Judgment for plaintiff, affirmed. 


NEGOTIABILITY OF POSTAL MONEY ORDER. 


A postal money order, indorsed by the payee to another who intrusts it to a third party 
to get cashed, cannot be transferred by such third party to another, so as to give the 
latter an enforceable title to the money, or recourse upon the indorsee of the payee. 


Moore v. Skyles, Supreme Court of Montana, October 25, 1905. 


Action by Ross Moore against John F. Skyles. Judgment ren- 
dered for plaintiff. Reversed. 


The facts are: On October 13, 1903, the post office at Kendall, 
Mont., issued to Alex. Wilson a postal money order for $31, payable 
at Kalispell, Mont. This money order was indorsed by Wilson and 
transferred to this defendant, Skyles. Upon December 1, 1903, Skyles 
sent the order by one J. J. Kelley to the post office at Kalispell, with 
instructions to see if it was all right, and, if so, to get itcashed. Kelley 
took the order to the post office at Kalispell, where payment was re- 
fused for the reason that the order was then payable to Skyles and 
Skyles had not indorsed it. Kelley then sold the order to this plaintiff, 
indorsed it with his own name, and received for it the full sum of $3r. 

Plaintiff then presented the order for payment, which was again 
refused for the reason advanced to Kelley. Moore then sent the order 
back to the defendant at Whitefish, Mont., for his indorsement; but, 
as the defendant had not received anything whatever from Kelley for 
the order, he indorsed it, sent it to the Post Office Department, and 
himself received payment in full. Moore then brought this suit for 
damages in the sum of $31, the face value of the order. 

Held: (reversing the judgment). From the facts it appears that 
Kelley was a special agent of Skyles, within the definition given in 
section 3072 of the Civil Code, which reads as follows: ‘‘Sec. 3072. 
An agent for a particular act or transaction is called a special agent. 
All others are general agents.”’ All persons dealing with an agent are 
bound to ascertain the scope of the agent’s authority, and if they do 
not they deal with him at their peril. When this order was presented 
to Moore he was apprised by the order itself, first, that it was originally 
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payable to Wilson; second, that Wilson had transferred the same to 
Skyles by indorsement; third, that no further indorsement of it could 
be made without rendering the order invalid under section 4037, Rev. 
St. U. S.; and, fourth, that Skyles had not attempted to transfer it. 
There was not anything to indicate that Kelley had or could obtain 
any interest in the order, save only his possession of it; and, so far as 
this record shows, Kelley assumed to transfer title in his own name 
and by his own indorsement, and did not assume to act as the agent of 
Skyles or in any other capacity than asowner of theorder. AsSkyles 
was the owner, and Kelley had no authority to part with it to Moore, 
Moore did not receive any better title than Kelley had. If Moore was 
dealing with Kelley as the owner of the order, he obtained no title, for 
Kelley had none, and this was apparent from the order itself. If he 
was acting upon the assumption that Kelley was the agent of Skyles, 
he was charged with ascertaining the scope of the agent’s authority; 
and not having done so, so far as here disclosed, he dealt with Kelley at 
his peril, and having parted with his money to an agent not author- 
ized to transfer the order to him, he is remediless, as against the prin- 
cipal who was the owner. 

As the evidence wholly fails to support the verdict, the judgment 
and order are reversed, and the cause remanded for a new trial. 

Reversed and remanded. 


TRANSFER OF PRIVATE BANK. 
Liability of original owner to depositors. 
Johnson, et al., v. Shuey, Supreme Court of Washington, September 6, 1905 


H. O. Shuey established the Bank of Ballard and for the purpose of 
inducing deposits, it was alleged, he represented to the public gener- 
ally that the bank was incorporated and that the amount invested as 
capital was $25,000; in reality the bank was not incorporated and but 
33,500 was invested by Shuey in the business. On March 12, 1902, 
Shuey sold the bank, good will, fixtures etc. to W. W. DeLong, who 
was inexperienced and irresponsible, for $12,000, receiving $7,500 
of the purchase price in money which came out of the deposits. On 
January 30, 1903, the bank went into the hands of a receiver. 165 de- 
positors who had opened accounts with the bank when owned by 
Shuey assigned their claims and the assignees brought this action 
against Shuey to recover the difference between the amounts to 
the credit of such depositors at the time of the failure, and the 
amounts thereafter paid them by receiver of the bank’s assets. Held 
(reversing a judgment in favor of Shuey): Apart from the cause of ac- 
tion on the allegation of fraud in receiving deposits and selling the 
bank, and assuming the transactions of Shuey were bona fide, there is 
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a liability on the part of Shuey. When thedeposits were received, he 
assumed a personal obligation to repay them, and he could not re- 
lieve himself of this responsibility by transferring the assets to a third 
person; not only was he personally liable to repay deposits received 
prior to the transfer, but also subsequent deposits made in ignorance 
of the transfer, made under the belief that Shuey still owned and 
operated the bank, unless the failure to discover the transfer was be- 
cause of negligence of the depositor. This right of action was as- 
signable by the depositors, and it was not cut off because they received 
dividends from the receiver. 

The promise of the third person to pay the deposits did not dis- 
charge the original debtor; the effect, as between original debtor and 
assignee, is to make the assignee the principal debtor and the origi- 
nal debtor a surety; but the creditor has a right of action against 
both. 


NOTE EXECUTED BY TRUSTEE. 


Maker not personally liable thereon to payee who knew that note was given for a con- 
sideration running to persons for which such maker was trustee, though such persons 
not disclosed in instrument. 


Kerby v_ Reagamer et al., N. Y. Supreme Court, Appellate Division, Second Dept., September 29, 1905. 


Action by the payee to hold the makers personally liable upon the 
following note: 


$166.51 Brookiyn, August 13, 1903. 


Three months after date, we promise to pay to 


Andrew Reugamer, Jr. 
Daniel WW. Moore, 
Leon Raunheim, 

As Trustees, ele. 


The history underlying the giving of the note was this. An owner 
had contracted for the erection of certain buildings. During the 
course of construction, he was unable to proceed further with im- 
provements and so communicated to his creditors. At a meeting of 
the creditors, it was arranged and an instrument was executed where- 
by the premises were conveyed to three trustees for the creditors, for 
the purpose of completing the buildings. The payee of this note 
knew of this arrangement and agreed with the trustees to furnish cer- 
tain materials, for which he received part cash and this note for the 
balance. 

Held, the makers are not personally liable on the note. They had 
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power under the trust agreement to execute notes in the ordinary 
course of business evidencing a debt contracted by them in the com- 
pletion of the buildings. The note did not upon its face disclose the 
fact that its consideration was for the benefit of creditors of the owner 
of the buildings and was given by the makers as trustees for such 
creditors, and it was not necessary that itshould. Megowan v. Peter- 
son, 173 N. Y. 1. These facts were known to the plaintiff and as to 
him it was not necessary that he should be furnished with information 
of what he already knew to relieve the defendants from liability. 

The purpose of the statute is limited to putting the payee of such 
a note in possession of knowledge that in its execution and delivery 
no personal liability was intended to be assumed by the makers and 
where, as in this case, the payee knows that the makers are trustees 
and the objects and purposes of their trust, as well as their powers 
thereunder, and has contracted with them in their representative 
capacity and furnished certain property to be used in furtherance of 
their trust duties, and requests a note as an evidence of the indebted- 
ness so created, it is not necessary, as to him, and the makers are not 
required, to relieve themselves from personal liability on such note, 
to repeat to him in writing upon the face of the instrument, or orally, 
information that he already possesses. If it could be held that such 
a requirement was necessary, the evidence establishes that when the 
note was given the plaintiff was informed substantially that the de- 
fendants would not incur personal liability and would not give their 
individual notes or indorsements, because they were acting as trustees 
only, which brings the case within the decision of First Nat. Bank v. 
Wallis, 150 N. Y., 455. 

These facts furnish a complete defense to plaintiff's claim of in- 
dividual liability and abundantly satisfy the requirements of the Ne- 
gotiable Instruments Law. 


ERRONEOUS TELEGRAPH MESSAGE. 
Liability of telegraph company to addressee—Not limited by notice on telegraph blank. 


First National Bank of Gainesville, Fla., v. Western Union Telegraph Company, Municipal Court of the 
City of New York, Borough of Manhattan, First District, January, 1906. 


A bank in Alabama wired a bank in Florida that it would honor a draft of Price 
upon Guinn for $15. The message as delivered read $50, which was advanced by the 
Florida bank upon Price’s draft. The message was unrepeated, and the blank provided 
that the company transmitted and delivered messages only on conditions limiting its lia- 
bility assented to by the sender, and that the company would not be liable beyond amount 
of toll for errors or delays in transmission or delivery of unrepeated messages. 

In an ac.ion by the Alabama bank against the telegraph company, 

Held: 1. The contract of transmission was solely with the sender, but out of that 
contract arose a duty owing the addressee to use reasonable care in transmission and de- 
liver the message with reasonable dispatch to the addressee. 
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2. The failure to transmit the message received was prima facie negligence, which 
the company admits. 

3. While a telegraph company may limit its liability for negligence by errors, by 
express contract, it cannot by notice ; and as the contract is with the sender and the 
addressee does not enter into any contract with the telegraph company by virtue of his 
receipt of the message, the notice does not relieve it from its duties and liabilities towards 
the addressee, which arise from the public nature of the service. The telegraph com- 
pany is therefore liable to the addressee for the negligent performance of its duty to the 
latter. 

4. Question not considered: What would be the effect of a notice limiting liability for x 
errors occasioned by negligence of company, where an error occurred in transmission not 


meee 


attributable to negligence of company; probably in such case, addressee would act on 
message at his own risk. 

5. The measure of damages recoverable of the telegraph company is the difference 
between $50 and $15, plus protest fees on draft, with interest from date of payment, and 


costs of action. 


Louis F. Doyle for plaintiff ; Geo. H. Fearons for defendant. 


Joseru, J.—On March 12, 1903, the defendant, The Western Union 
Telegraph Company, delivered to the plaintiff, a banking institution, 
at its place of business, in Gainesville, Fla., a message as follows: 


.* + . . . - . Do ae , y 
First National Bank, Gainesville, Fila. Birmingham, Ala. 
We will honor draft Z. M. Price on H. B Guinn, $50, this 
telegram attached. Birmingham Trust F Savings Co. 


This was written on a blank form prepared by the defendant, hav- 
ing at its head its corporate name, below which in small type was 


printed: 

This company transmits and delivers messages only on conditions limiting 
its liability, which have been assented to by the sender of the following mes- 
sage. Errors can be guarded against only by repeating a message back to 
the sending station for comparison, and the company will not hold itself liable 
for errors or delays in transmission or delivery of unrepeated messages beyond 
the amount of tolls paid thereon, nor in any case where the claim is not pre- 
sented in writing within sixty days after the message is filed with the com- 
pany for transmission. 

This is an unrepeated message, and is delivered by request of the sender 
under the conditions named above. ROBERT C. CLOWRY, 

President and General Manager. 


In reliance upon this message, and without causing it to be repeated 
back, the plaintiff paid to Z. M. Price, the person referred to in the 
message, the sum of fifty dollars against his draft for that amount on 
H. B. Guinn, and forwarded it, with the message attached, to the Bir- 
mingham Trust & Savings Co. This latter institution refused to pay 
the draft, claiming that it had not promised to pay a draft for that 
amount. The draft was then presented to the drawee, who also re- 
fused to honor it. It was then presented to the drawer, who refused 
to refund or repay the money, and, as he is insolvent, collection thereof 
cannot be enforced against him by law. The draft was protested for 
non-acceptance and non-payment, for which plaintiff was put to an 
expense of $3.54 protest fees. 

The Birmingham Trust & Savings Co., whom I shall hereafter re- 
fer to as the sender, had handed a message to the defendant to be 
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transmitted to plaintiff, which varied from the message delivered in 
that the word ‘‘fifty” in the message delivered had been substituted 
for the word ‘‘fifteen’’ in the message written by the sender. When 
or how this error in transmission occurred does not appear, but it is 
conceded that neither plaintiff nor the sender of the message was re- 
sponsible therefor. 

The message handed to the defendant for transmission was written 
on one of the usual forms furnished for that purpose. At the head of 
the same was printed the words, ‘‘Send the following message subject 
to the terms on the back hereof, which are hereby agreed to,” and on 
the back thereof is printed in small type a number of conditions look- 
ing to the limiting of the defendant’s liability for damages arising 
out of the imperfect performance of the services it was employed to 
perform. 

Plaintiff has brought this action, claiming to be entitled to recover 
from defendant what it paid out in reliance on the message delivered, 
and the expenses incurred for protest fees. 

Defendant insists that the terms upon which it received and delivered 
the message relieved it from liability for errors in transmission, except 
as to the amount received by it for the sending of the message, which 
was sixty-eight cents, the message not having been repeated back, 
and the question to be determined is, has plaintiff a cause of action 
ayainst defendant, and, if so, to what amount? 

Plaintiff did not employ defendant to bring it the message. Plain- 
tiff was probably not concerned or interested in the considerations 
which prompted the message, but its friendly assistance was sought by 
a correspondent to accomplish an end. The contract in respect to 
carrying the message was solely with the sender. The defendant was 
the sender’s agent. If the liability of the defendant is to be governed 
by the simple law of contracts, then no cause of action exists in favor 
of plaintiff, it not standing in any contractual relationship to defend- 
ant. This seems to be the rule which governs in England (Playford 
v. U. K. El. Tel. Co., 4 Q. B., 706; Dixon v. Reuter Tel. Co., 3 C. 
P. D., 1). But this rule has not found acceptance with the courts of 
this country generally, or with the courts of this State (see Elsey v. 
Postal Tel. Co., 3 N. Y. Supp., 117, and authorities cited therein). 
The view generally taken by the courts here is that telegraph com- 
panies are quasi public companies (DeRutte v. N. Y. A. & B. E. M. 
T. Co., 30 How., 403). Their public character is recognized by giving 
them the power of eminent domain, and in many respects by subject- 
ing their business to special legislative control. They are bound to 
serve all alike, and cannot select whom they will serve. Their freedom 
of contract is not absolute, and, in respect to limiting their liability, 
they can only make rules and regulations which are reasonable (27 
Am. & Eng. Ency. of Law, 2 ed., p. 1037). When they receive a 
message for transmission, they undoubtedly enter into contractual 
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relations with the sender in reference thereto, and insofar as the rules 
and regulations incorporated into the contract are reasonable, the sen- 
der is bound thereby (Kiley v. Western U. T. Co., 109 N. Y., 231 ; 
Ayers v. W. U. T. Co., 65 App. Div., 148). But, when they receive 
a message for transmission, they are not only entering into a contract 
liability to the sender for the due performance of their contract with 
him, but a duty to the addressee at once springs into being. That 
duty is to use reasonable care in the transmission of the message and 
to deliver it with reasonable dispatch to the person to whom it is ad- 
dressed, provided he can be reached at the place designated (Green v. 
W. U. T. Co., 136 N. C., 489). The duty is owzxg to the addressee, 
and while it springs into existence by reason of the contract with the 
sender, it is outside of the contract, and it is a duty imposed by law 
by reason of the public character of the business in which a telegraph 
company is engaged (27 Am. & Eng. Ency. ofLaw, 2d. ed., p. 1024). 

he duty being imposed on the telegraph company, it must perform 
that duty in a reasonably careful manner, and not negligently, because 
the law requires that every one who owes a duty to another shall not be 
negligent in the performance of that duty, and charges the delinquent 
with the necessary consequences resulting directly from a breach of 
such duty. 

The ultimate question, therefore, is, did the defendant perform its 
duty to plaintiff in transmitting the message received by it to be car- 
ried to plaintiff, or was it negligent in the performance of that duty? 
This question is easy of solution under the evidence in this case. The 
failure to correctly transmit the message is prima facie evidence of 
negligence on the part of the transmitting company (Baldwin v. U. 
S. T. Co., 45 N. Y., 744; Pearsall v. W. U. T. Co., 124 N. Y., 256; 
DeRutte v. N. Y. A. & B. E. N. T. Co., 30 How., 403). While, there- 
fore, telegraph companies are not insurers of the accuracy of the mes- 
sages delivered, if it is shown that an error in the transmission has oc- 
curred, it then devolves on the transmitting company to show that it 
was not negligent in making the error(27 Am. & Eng. Ency. of Law, 
2d ed, p. 1026). This the defendant has not sought to do in the case 
at bar, but stands admitting its negligence. This requires me to con- 
sider the effect of the notice in the form on which the message was 
delivered. As already pointed out, the receiver of the message does 
not enter into any contract with the telegraph company by virtue of 
the receipt of the message tendered him by the company. The com- 
pany has bound itself by contract with the sender to use proper diligence 
in transmitting and delivering the message at the place designated to 
the person addressed. It has'also come under a duty to the addressee 
imposed upon it by law, by reason of the public character of the 
business, to perform those services in a proper manner, and without 
negligence, and in tendering to the addressee the message it cannot 
do it on condition that the addressee enter into a contract with it releas- 
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ing it from liability for the negligent performance of its obligations. 
It cannot refuse to deliver to the addressee the message which it has 
agreed to transmit and deliver tohim. So that by incorporating the 
notice accompanying the message no contract is entered into by the 
receiptor with the transmitting company. He is entitled to receive 
his message without notice. But what is the effect of the notice? It 
is merely to notify the addressee of a claim made by the transmitting 
company that in contracting to transmit and deliver messages, it has 
done so conditionally, limiting its liability. But I do not think that 
the contract between the sender and the telegraph company is any 
concern of the addressee. 

My attention is drawn to the case of Curtin v. Western U. T. Co. 
(16 Misc., 347) as a decision to the contrary. Daly, C. J., in that 
case, said : 

‘*A telegraph company, incorporated under the general statutes of 
this State, may éy contract, limit its liability for mistakes or delays in 
the transmission or delivery, or for the non-delivery of messages, caused 
by the negligence of its servants if the negligence be not gross (Pear- 
sall v. Western U. T. Co., 124 N. Y., 256, 267). The stipulation for 
exemption from liability contained in the printed blank of the com- 
pany, upon which the sender writes his message, constitutes a contract 
which binds him and the person to whom the message is addressed, 
if the assent of the sender to such stipulation can be presumed.” 


In support of this declaration, the court referred to two cases in the 
Court of Appeals (Breese v. U. S. Tel. Co., 48 N. Y., 132, and Kiley 
v. W. U. T. Co., tog N. Y., 236), both of which were actions by the 
sender, and hence are no authority that the limitations in the contract 
bind the addressee, and the court in that case proceeded to affirm a 
judgment in favor of the addressee, which ignores the stipulations of 
the contract. I might mention that the judgment of the Appellate 
Term in the Curtin case was reversed by the Appellate Division, but 
purely on the ground that the damages sued for were not the direct 
result or necessary consequences flowing from the negligence of 
defendant. 

The question, however, was presented and considered in Pearsall 
v. W. U. T. Co. (124 N. Y., 256). In that case T. W. Pearsall, the 
plaintiff, delivered to the telegraph company a message written on a 
blank piece of paper. addressed to T. W. Pearsall & Co., of New York 
(of which firm he was a member), and which message the company 
undertook to transmit, but performed their obligations improperly, 
and therefore negligently, in that they addressed it to ‘‘T. W. Pear- 
sall,”’ and it being addressed personally, it was not opened by the firm, 
in consequence of which a direct damage was sustained by the sender. 
When delivered the message addressed to ‘‘T. W. Pearsall” was writ- 
ten on a form similar to Exhibit B of the answer herein, and before re- 
cited from in thisopinion. The telegraph company defended on the 
ground that its liability was limited by the terms embodied in the 
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forms provided for writing out messages to be sent, of which it was 
insisted the plaintiff had full knowledge, he being a stockholder of the 
defendant company. After adverting to the implied obligation of a 
telegraph company to ‘‘accurately transmit and deliver to the addressee 
the message received,’’ and after examining the authorities restating 
the rule that evidence of the incorrect transmission of a message ‘‘makes 
out a prima facie case of negligence against the defendant” (i. e., tele- 
graph company), the court, per Follett, Ch. J., says: ‘‘Itis settled that 
a telegraph company, incorporated under the general statutes of this 
State, may, 4y contract, limit its liability for mistakes or delays in the 
transmission or delivery or for the non-delivery of messages caused by 
the negligence of its servants, if the negligence be not gross, to the 
amount received for sending the dispatch. ut it has never been de- 
cided by the Court of Last Resort that such a Company can by notte. 
limit its liability for such delays” (p. 267). And, after reviewing the 
law on the subject in respect to common carriers, between whom and 
telegraph companies he finds a strong analogy, he concludes: ‘*The 
liability on contract of carriers of goods which is implied by law can- 
not be limited by law, and it is difficult to see why telegraph companies 
should be permitted to limit a more onerous obligation dy a mere notice.” 

This rule was approved of and added to by the Appellate Division 
of the Supreme Court, Fourth Department, in Dixon v. W. U. T. Co. 
(3 App. Div., 64), the addition being: ‘‘but such company cannot 0) 
notice, limit its liability in this respect by any form of contract when 
its negligence is gross or its conduct willful ;” and holding that the 
company was grossly negligent in leaving out the word ‘‘fifty”’ in the 
sentence ‘‘one dollar fifty” as a quotation for the price of apples. That 
the tendency of the courts is to limit rather than to extend the opera- 
tion of these limitations to the liability of telegraph companies, was ex- 
pressly held in Well v. Postal Tel. Co. (3 App. Div., 22). 

It therefore follows that while telegraph companies may limit their 
liability for negligence by errors of omission or commission in the 
transportation and delivery of messages, it is only by express contract, 
and not by notice. But, as I have attempted to show, there is no ex- 
press contract existing between the telegraph company and the ad- 
dressee. Its duties and liabilities towards the addressee arise from 
the public nature of the service it undertakes to perform, and the re- 
liance that the addressee has a right to impose upon its proper per- 
formance of those services, and his rights cannot be curtailed if the 
telegraph company performed its duty towards the addressee in a neg- 
ligent manner. 

Furthermore, the notice on the form under consideration does not 
purport to limit the company’s liability for errors arising from any 
cause whatever, and must, therefore, be limited to errors not occasioned 
by its own negligence. 

It is unnecessary to consider what would be the effect of this notice 
in a case where an error occurred in the transmission, not attributable 
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to the negligence of the telegraph company. In such a case, it may 
well be that the addressee would act upon the message at his own risk, 
but where the telegraph company has been negligent in making the 
error, it cannot take advantage of its own wrong or rely upon a mere 
notice to relieve it from liability. 

(The remainder of the opinion considers the question of damages 
and holds, as the sender authorized payment of $15, to which extent 
he is bound to indemnify plaintiff, plaintiff has been damnified $35 
and costs of protest of draft, with interest from March 12, 1903, the 
day of payment. ) 

Judgment will be for the plaintiff for the sum of $44.78, principal 
and interest, and the costs. 


FALSE WAREHOUSE RECEIPT. 


Warehouse corporation, whose secretary issued a false receipt for hay, to himself indi- 
vidually, held liable to a purchaser for value, on the ground that secretary had au 
thority to issue receipts to himself for goods deposited, and this particular receipt 
was ratified by the warehouse company; and, being binding on the company, it was 
not competent for it to contradict its receipt 


Loma Vista Ranch Company, et al., Court of Appeal, Second District, California, August 28, 1905. 


Action by a purchaser for value against a warehouse company upon 
the tollowing receipt which called for more hay than the warehouse 


1ad received. Judgment for the defendant is reversed: 





LOMA VISTA WAREHOUSE. No. 172. | 
Howarp’s Summit, Los AnGeLEs Co., Cat. | 
7-14, 1590. 


Received in warehouse at Howard's Summit, on stor- 


age, the following merchandise for account of W. W 


S 


Howard, at the following rates, one dollar per ton for 
the season: i. e., /#/y 7, °97. 
Not responsible for shrinkage o1 loss by fire. 

Ganygway No. of 

Numbers Lots Marks. Bales Weight Description 

24-11 D I 2159 474,091 Oat F 
Barley | 

12 13 / Hay. 


Chis receipt must be surrendered and storage paid 
yefore delivery of goods will be made. ‘Transfers not 
somplete unless entered in the warehouse books. 

Storage commences /u/y 7, 1899. 

LOMA VISTA RANCH CO., Proprietors, | 
| Per W. W. HOWARD, Sec. & Manager 

Previously to the issue of the receipt, Howard had been in the habit 

of storing hay in the warehouse of the defendant corporation and is- 
suing receipts to himself therefor, which were regularly entered in 
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the books of the company and known to its directors, or some of them ; 
and from the minutes of the corporation it appears that in the report 
of Howard as secretary, made on the 23d day of January, 1897, this 
particular receipt is referred to, and that at the next subsequent meet- 
ing the minutes of the preceding meeting, showing the financial state- 
ment and annual account of Howard, were read and the minutes of the 
meeting approved, the minutes showing no objection made to the re- 
ceipt in question. And, again, at the stockholders’ meeting of June 
27, 1898, all the official acts of the board of directors of the corporation 
during the year were approved, ratified, and confirmed. It alsoappears 
from the evidence of William Riley that before completing his purchase 
of the certificate and the hay represented thereby he went to the com- 
pany’s office and inquired of the officers there present how much the 
charge of storage against the hay was, and was informed that they 
had made arrangements with Mr. Howard and that it would be $1.50 
a ton, if the hay was taken away within three months, and that none 
of the officers said anything ‘‘about any suspicion of the warehouse 
receipt in any way.” 

Upon the uncontradicted evidence, it is clear that Howard had au- 
thority to issue receipts to himself, and that this particular receipt was 
ratified by the company upon its receipt of Howard’s report and its 
failure to make any objection to the receipt upon the occasion of 
Riley’s inquiry as to the rate of storage. Phillips v. Sanger L. Co., 
130 Cal. 432. And this view of the case is confirmed by the character 
of the incorporation, which was that of an incorporated partnership, 
of which Howard had been the manager and one of the principal 
partners. Shorb v. Beaudry, 56 Cal. 450. 

It remains to consider whether it was competent for the defendant 
corporation to contradict their receipt as to the amount of hay repre- 
sented by it, and on this point we are of the opinion that it could not. 
By the first section of the act of April 1, 1878 (Civ. Code, p. 779), a 
warehouseman is forbidden to issue a receipt for goods that have not 
been bona fide received into store by such warehouseman, or which 
are not in store and under his control at the time of issuing the receipt; 
and by section 1o a violation of this or other provision of the act is 
made a felony ; and by section 6 it is provided, with reference to ne- 
gotiable receipts, of which this is one, that a warehouseman shall not 
‘**be allowed to make any offset, claim, or demand other than is expres- 
sed on the face of the receipt or receipts issued for the same, when 
called upon to deliver said goods,’ etc. By the provisions of the act, 
therefore, a warehouseman is estopped to deny the actual receipt and 
possession of the goods ‘‘represented by said receipt,’’ which seems to 
be in accordance with the general law. Hanover Nat’l Bank v. 
American Dock & Trust Co. (Court of Appeals of New York) 148 N. Y. 
612, and cases cited. The case cited is very similar to the case before 
us on both of the points involved. 

The judgment and order appealed from must be reversed. 
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Savings and Trust Department 
DEVOTED TO 


MATTERS OF ESPECIAL INTEREST TO SAVINGS BANKS 
AND TRUST COMPANIES. 


EDITED BY WILLIAM HANHART. 


SAVINGS BANKS PRINTED FORMS. 


The following volumes have been reviewed to date: 
‘““WITHDRAWALS,”’ in June (1905) number. 

““SIGNATURE AND INDEX CaRps,”’ in July number. 
“‘DeEposits,’”’ in August number. 

‘“‘Bonp AND MORTGAGE Loans,” in September number. 
‘*MISCELLANEOUS NOTICES AND ADVICES,’’ in October number. 
‘*Deposirors LEDGERS,’”’ in November number. 

‘**Loans,”’ in December number. 

‘““ Pass-Books,”’ in January (1906) number. 


And we will now describe and review the collection of savings banks 
CHARTERS AND BY-LAWS. 


Only a few of the pamphlets received contain the charter as 
well as the by-laws, but most of the savings banks publish by- 
laws in their pass-books, some in a complete form, and others giving 
only that part of the by-laws relating to business with depositors. 
The charters being individual, and in many States having been 
superseded by the general banking law, it would be useless and 
impracticable to review them here. Not so with the by-laws, how- 
ever. We have taken considerable pains to give to our readers a 
good idea of the savings banks by-laws as existing throughout the 
United States, and have tried to make this description fairly com- 
plete,—perhaps sufhciently complete to serve as a guide to any 
savings bank in compiling its own by-laws—so that, with changes 
here and there, necessary by reason of their statute laws, and 
their special business and environment, they may make up a suf- 
ficiently complete, thorough and useful set of by-laws. 

We may state that for this purpose we have carefully read the 
by-laws and regulations of over 300 savings banks. 

As regards that portion of the by-laws of stock savings banks. 
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relating to their stockholders, meetings, transfers of stock, etc., 
we have eliminated it from our review, for the reason that this 
matter is usually attended to by the bank’s counsel, and must 
be in conformity with the Stock Corporation Law of each State; 
we have, however, given a statement of the leading features of a 
California savings bank because of its many excellent points; in 
the August number of the JOURNAL, we gave some idea of such 
institutions, which we have named “ Semi-Mutual Savings Banks,”’ 
and again beg to draw our reader’s attention to this class of 
savings banks, occupying a midway position between the Eastern 
Banks, that may be called mutual, co-operative and benevolent, 
and most of the Western and Southern savings banks, who are 
purely stock and capitalized banks. 

The by-laws of savings banks may be broadly divided in two 
parts, the first treating of the organization and management of 
the bank, trustees, committees, officers, investments, etc.; the 
second part relating to the business with depositors, and some- 
times called ‘‘Rules and Regulations.”’ 

We will follow this division and take at first the by-laws relating 
to management; the ‘‘ Rules and Regulations”’ will be reviewed in 
our next number. : 

GENERAL BY LAWS. 
TRUSTEES. 

Number.—It must be understood, to begin with, that our use 
of the name ‘Trustee’? includes directors and managers; as a 
rule, the mutual savings banks have trustees, and the stock 
savings banks have directors, but this rule is by no means 
universal, and therefore, to save repetition, we will use the word 
Trustee. 

The first article of the by-laws usually recites that the Board 
of Trustees shall consist of a given number of trustees, and that 
they shall have the entire management of the bank ; this number 
varies, of course, considerably; in many States the minimum 
number is prescribed by law—for instance, in New York, 13 is the 
smallest number allowed—but the latitude is great in the different 
States, and we see banks with but 7 Trustees, and others with 
as many as 35 to 45. The average number will probably be 
found to be from 15 to 20. 

Qualifications.—In some cases they must be citizens, in some 
others they must reside within the State, or within the county; 
in l’ennsylvania we observe a bank which, by its charter, has to 
submit a list of proposed names, for selection, to the Presiding 
Judges of the Common Pleas. 

Elections.—The first board is usually named in the charter or 
act of incorporation, or when incorporating under the general 
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law; stock savings banks have, of course, directors elected by the 
stockholders; mutual savings banks, however usually have self- 
perpetuating boards. Vacancies are filled by the remaining 
trustees by ballot as they may happen, usually at the first regular 
meeting, or often only one month after a nomination for election 
is made at a regular meeting. 

Nominations are usually made in open meeting, but in some 
cases are referred to a nominating committee to report at the next 
meeting. 

Usually the majority present elects, but sometimes a majority 
of the whole number of trustees is required. 

Some charters require publication of the intention to elect in 
some newspaper of the city or village. 

Quorum.—The number of Trustees required to form a quorum 
should always be mentioned; the president or vice-president should 
be one of such quorum, and it is usually stated that less than a 
quorum has power to adjourn from time to time until the next 
regular meeting. 

Vacancies.—In mutual savings banks, vacancies are caused by 
death, resignation or by the trustees own acts; in stock savings 
banks, in addition to these, by the fact that the stockholders may 
not re-elect the same directors. 

Vacancies are usually filled by ballot, and notice of election 
must be sent specially to all the trustees. 

The office of a trustee in a mutual savings bank is vacated for 
one or more of the following causes: 

First.—Failure to be present at the regular meetings and per- 
form duties for a given length of time; this varies in dif- 
ferent States and banks, from 6 successive months to 2 years; 
we may say here that there should always be added to this 
“when not previously excused by the Board.”’ Such trustees 
yacating their office are usually eligible for re-election. 


Second.—Removal from the State, or in some instances, from 
the county. 


Third.—Becoming bankrupt or having an unsatisfied judgment 
on record for six months. 


Fourth.—Becoming a trustee, officer or employee in another 
savings bank. 
Fifth.--Borrowing directly or indirectly any funds of the bank. 


Sixth.—Becoming a surety for money borrowed or for a loan 
made by the bank. 


Seventh.—When a majority of the board belongs to the board 
of any bank or trust company. 
Of course, all these seven causes are not in force in all the 
States, nor in all the banks—we merely mention all of them. 
To serve gratuitously.—All mutual savings banks mention 
in their by-laws that their trustees, when acting as such, receive 
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no compensation whatever; the president and other trustees act- 
ing as officers in regular attendance may receive compensation, 
also, in some states, members of the committee examining and 
reporting upon real estate loans, and the members of the Com- 
mittee making the yearly or semi-yearly examinations when re- 
quired by law; the majority of the Board authorizing such com- 
pensation should be exclusive of the trustee to whom compensa- 
tion is voted. 

Not to borrow.—Mutual savings bank trustees are forbidden 
to borrow directly or indirectly the funds of the bank, to have 
any interest whatever in the profits, or to become a surety or en- 
dorser for money loaned by the bank. A Maine bank prohibits 
loans to a firm of which a trustee is a member. 

Not liable for losses.—Usually the by-laws state that the trus- 
tees are not liable for losses incurred, or for losses in any case 
where a reasonable and prudent discretion has been exercised 
(Connecticut), or are liable only for wilfully corrupt misconduct, 
and then only those who were present and are guilty. 

But the liability of the trustees is often defined by statute law; 
in New York they are liable, jointly and severally, for declaring 
dividends in excess of profits earned; and it is a misdemeanor for 
them to make an investment not authorized by law. 

Regular meetings—Usually regular meetings are to be held 
every month, but sometimes only quarterly; the hour is often men- 
tioned, but it is preferable to simply state that the hour will be 
determined by resolution of the Board. 

Special meetings.—May be called by the President or Vice- 
President, at the request of a given number of trustees, usually 
three or five; in some instances, the by-law states that in the ab- 
sence, inability or refusal of the President and Vice-President, a 
majority of the Board may call a special meeting. 

Notices sent for such meetings should state the particular 
object; and that no other business is to be transacted. 

Order of business.—There is but little variation here. 

1. Roll call. 
. Reading minutes of last meeting. 
Reading minutes of Executive Committee meetings. 
. Report of Treasurer. 
. Communications from President and Officers. 
Reports of other Committees. 
Unfinished business. 
. New business. 
. Elections (if any). 


OFFICERS AND COMMITTEES. 


OONA Tf & bd 


Election of officers.—The officers are usually elected at the 
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January meeting, to serve one year or until their successors are 
elected or appointed. 

Committees.—Some banks mention in their by-laws a 
number of committees; the following is a fairly complete list of 
all the stated Committees under their different names, but many 
banks are content with only two or three of them: 

Executive Committee. 

Finance Committee. 

Examining Committee. 

Auditing Committee. 

Semi-Annual Committee. 

Attending Committee. 

Bond and Mortgage Committee. 

Nominating Committee. 

Law Committee. 

Loaning Committee. 

Investment Committee. 

Funding Committee. 

Real Estate Committee. 

Committee on Clerkships. 

Committee on Property. 

Committee on Deposits. 

Committee on Lost Books. 

All committees should keep minutes of their proceedings to 
be read to the Board when reporting. 

We will now endeavor to describe the scope of duties of a 
few of these committees : 

Executive Committee.—This Committee often comprise the 
Finance, Bond and Mortgage, Loaning, Investment, Funding and 
Real Estate Committees, allin one; it is the most important of all 
committees, and usually directs the affairs of the bank during the 
intervals between board meetings; it is usually elected yearly by 
the board, is composed of a given number of Trustees, usually 3, 
5, or 7, and in many instances there is a provision in the by- 
laws retiring one or two of the members annually, so that every 
trustee, in his turn, may serve on this Committee. 

The number required for a quorum should be stated; in some 
banks the Chairman is mentioned when electing the Committee and 
is empowered to sign checks, etc., in the absence of the President 
and Vice-President. 

Vacancies should be filled by the board. 

It may be empowered to make all investments, loans on 
real estate or on other securities, and attend to all matters, which 
in some banks are referred to clerkship, property, deposits, and 
lost book Committees. 

Meetings of this Committee take place weekly, or at the call 
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of the Chairman or the President or a majority of members; a 
statement of the business of the bank during the preceding week 
is usually submitted to them, also as to the cash on hand and 
the loans and investments offered. 

Examining Committee —This Committee is also elected by the 
Board; in many States the law requires such Committee (of three 
or five Trustees) to make a thorough examination of the assets 
and affairs of the bank yearly, or more often semi-yearly, and 
sometimes every three months; this report is presented to the 
Board, and in some instances is forwarded to the Banking De- 
partment of the State; in some banks this Committee also re- 
ports to the Board on the question of the dividend to be de- 
clared and proposed salaries to be paid. 

Nominating Committee.—In some banks, no one may be ballot- 
ed for election, unless on the report of a Nominating Committee ; 
this Committee may be elected by the Board or named by the 
President ; its duty is to report to the Board as to the qualifica- 
tions and fitness of all persons proposed for election as Trustees. 

The three Committees named above practically comprise all 
the regular committees; other committees are often named by 
the President, but are very infrequently mentioned in the by-laws. 
A Committee on clerkships may prove of use in a large bank, 
but the matters of deposits, lost books, etc., should be attended 
to by the officers, who are conversant with such matters, and 
not by special Committees. 

Attending Committee.—In some of the large mutual savings 
banks in the East, of the old-fashioned kind, one member of this 
Committee attends the bank daily, during business hours; he has 
general superintendence and control superior to all officers and 
may close accounts, refuse deposits, etc. He reports monthly to 
the Board. 

OFFICERS AND ASSISTANTS. 

President.—The President has charge of the general direction 
and supervision of the affairs of the bank, subject only to the order 
of the Board. He is usually a member of the Board, but not 
always, as the law in some instances permits one to occupy the 
office without being a Trustee. 

He is a member, ex-officio, of all the Committees (except, in 
some instances, of the Executive and Examining Committees). 

He appoints all the Committees, except stated Committees 
(as above.) 

Presides at all meetings of the Board. 

Has the custody of the seal, and also of the fidelity bonds of 
the officers and employees. 

May suspend or remove any clerk. 

Signs all deeds, satisfaction pieces, releases, and assignments ; 
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executes transfers of stock and all documents requiring the seal. 

Together with the Treasurer, signs checks on depository banks. 

Negotiates purchases and sales of stocks and bonds, as in- 
structed by the Board or the Executive Committee. 

Has charze of all the stocks, bonds, loans and all property of 
the bank, jointly with the Treasurer. 

Calls special meetings of the Board or the Executive Commit- 
tee, when considered necessary. 

May suspend the Treasurer until next meeting of the Board or 
Executive Committee. 

Enforces the by-laws. 

Vice-President.—The Vice-President performs the duties of the 
President in his absence or in case of the latter’s inability, death 
or resignation. 

Some banks have several Vice-Presidents, who are called upon 
to act, when necessary, according to their order of priority or 
seniority as Trustees. 

Secretary.—The Secretary’s duties consist in attending the 
meetings of the Board, and keeping the minutes of the same; this 
office is sometimes honorary, but often is not so; outside of the 
President and Vice-President, the other active officers may be 
called secretary, treasurer, comptroller, etc.; it is impracticable 
for us to divide these offices, which are often held by one man 
under whatever name of office is selected ; Treasurer is the most 
used appellation, and therefore, we will describe, under this name, 
the duties of the other active officers besides the President, it 
being understood that these duties may be divided among several 
officers. 

Treasurer (sometimes called cashier, secretary, comptroller, etc.) 
—This officer has practical charge of most of the affairs of theban 

He signs the regular correspondence of the bank. 

He collects the principal and interest and all debts due the 
bank. 

Deposits daily any balance not required in the depository bank 
or banks named by the Board. 

Notifies Trustees and Committees of their meetings. 

Prepares weekly and monthly reports to be submitted to the 
Executive Committee and the Board. 

Has charge of all the real estate owned by the bank. 

Certifies all bills against the bank for approval by the Execu- 
tive Committee. 

Sees that all property mortgaged to the bank is duly insured 
against fire. 

Provides all books and stationery. 

Pays salaries, and, in conjunction with the President, has 
charge of all the loans and securities owned by the bank. 
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Countersigns all checks on depository banks, signed by the 
President. 

Makes reports to the Executive Committee and to the Board 
as to the business of the bank. 

Has immediate charge of all the employees. 

In case of breach in the condition of any loan on bond and 
mortgage, he hands the papers to the bank’s attorney for fore- 
closure. 

Is appointed by the Board of Trustees. 

The Treasurer is sometimes a member of the Board of Trustees, 
but as often he is not. He should be given power to amend or 
suspend, for the time being, any of the ‘Rules and Regulations”’ 
concerning depositors when in his judgment it is to the interest of 
the bank, and not inconsistent with the by-laws. 

Auditor.—The Auditor (sometimes called Head Bookkeeper 
or Accountant) is usually one of the officers of the bank, but 
not always. He has charge of the general books, the pass-books, 
the matter of lost books and the like, and has immediate 
supervision over the bookkeepers, tellers and other employees, 
under the instructions of the President and Treasurer. 

Real Estate Appraiser.—The Appraiser (sometimes called 
Surveyor) is usually a regularly paid employee, in constant at- 
tendance, but often he is an outsider, paid only for each valua- 
tion referred to him; his duty is to examine all real estate prop- 
erty offered to the bank for mortgage, and report to the Presi- 
dent or to the Executive Committee his findings as to the value 
of ground, value of buildings, rentals, appraised valuation for 
taxation, with his recommendations as to the desirability of the 
loan, etc. His report should be in writing and be kept on file. 
When paid for each appraisal, the fee varies from $5 to $10. 

Attorney (sometimes called Counsel or Solicitor).—At the 
expense of the applicant and on order of the Executive Com- 
mittee he searches and examines the titles to all property offered 
as security for loans, and gives a certificate as to their correct- 
ness and legality. 

In some banks he is paid a salary, to be reimbursed to the 
bank from charges made to borrowers for examining their titles. 

In many cities the banks require, in addition to the certificate, 
a policy of title insurance issued by an approved title insurance 
company. 

Some banks employ an attorney as their counsel and legal 
adviser, for all other matters coming up for decision. 

A Massachusetts bank says: The Treasurer may employ any 
attorney to search and certify to titles, to prosecute and defend 
all suits at law, and to do any other legal business for the bank; 
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all sums paid for titles to be paid by those applying for the loan.” 

The attorney is required to be present at the closing of all 
real estate loans. 

Definition of officers.—The officers are sometimes specially de- 
fined and named in the by-laws, such as the President, Vice-Presi- 
dent, Treasurer, Secretary, etc., as the case may be—practically 
all those who have power to bind the bank (within the by-laws, 
of course). 

Officers’ assistants.—Sometimes called deputies, such as Deputy 
Comptroller. Assistant Treasurer etc.; the scope of their duties 
and powers is usually the same as that of the officers to whom 
they act as assistants, performing some part of their duties, as 
may be designated, and any other duties that may be required of 
them; in the absence of their chiefs, they discharge all their duties. 

Employees.—Employees are engaged or discharged by the Presi- 
dent after report to the Executive Committee, and their salaries 
are fixed by the Board, and they may be suspended or removed 
by the President. 

The following conditions, or some of them, are mentioned in 
the by-laws: 

1. Employees are forbidden to keep an account in the bank 


(but some banks not only do not mention this, but 
encourage them to do so). 


. They are forbidden to act as agents, directly or indirectly, 
for depositors (a very wise provision). 

3. No two members of the same family shall be employed at 
the same time. 

4. They may make no claims for extra services. 

5. If absent, any compensation for needed additional help must 
be paid by them. 

6. Leave of absence must be applied for to the President. 


7. All errors in books, etc., must be reported to the Treasurer 
for correction. 


A New York bank has the following: No employee shall be 
engaged in the business of buying or selling commercial paper or 
other securities, or in dealing in any commodity on a margin, or 
any kind of broker or exchange business. 


bo 


LOANS AND INVESTMENTS. 


Loans on Stocks.—These loans should be approved by the 
Executive Committee; in New York the law permits loans on 
securities which may be purchased by savings banks to the extent 
of 90% of their market value; the margin to be kept good. 

Loans on Real Estate.—These loans are often limited by law, 
and are usually for not more than 60% of the bank’s valuation 
(or 40% if unimproved property) ; they must be approved by the 
Executive (or funding or real estate) Committee, who should 
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certify their approval on the written application, and enter such 
in their minutes. In New York these loans are limited to 65% of 
the whole amount of deposits, and the following papers are usual- 
ly required for completing loan: 


1. Bond. 

2. Mortgage. 

3. Fire Insurance policy. 

1. Attorney's certificate of title. 

5. Appraiser’s certificate of valuation. 

6. Title Insurance policy (when required). 


Investments in stocks, public stocks and bonds.—Preference 
should always be given to registered securities, or to securities 
whose principal may be registered; registration to be in the name 
of the bank. It is often mentioned that all investments shall be 
made according to law. 

Depository banks.—These banks should be named by the Board 
and withdrawals made only on order of the Board or Executive 
Committee, by checks signed by President and countersigned by 
Treasurer, 

In some savings banks, an account is opened in a bank, limited 
in amount, for the prompt giving of checks to depositors, when 
desired ; such account is subject to check of Treasurer, counter- 
signed by the teller. 

National banks may not have preferred creditors, but, in some 
States, State banks and trust companies are required to treat 
deposits from savings banks as preferred; this is excellent and 
worthy of imitation. All banks should prefer the deposits from 
savings banks above all others, and in the States where State 
banks and trust companies have savings departments, there should 
be a statute preferring the claims of their savings depositors. 

In New York, a savings bank may not deposit, in any bank, 
more than 25% of this bank’s capital and surplus. 

Custody of Loans and Investments.—The custody of all the 
loans and investments is vested in the President, jointly with the 
Treasurer ; they may be kept in the bank’s vault, or in such Safe 
Deposit Company’s vault as designated by the Board. 

FIDELITY BONDS, SALARIES AND VACATIONS. 


Fidelity bonds.—All the by-laws mention that the Treasurer, 
and all the assistants, must give surety bonds; the cost of these 
is frequently borne by the bank. In some cases the bond of two 
private sureties is accepted, but in many instances the bond of a 
regular surety company, approved by the Executive Committee, 
is required. The amounts, of course, vary with the extent of the 
business. 

Salaries.—The salaries are fixed yearly by the Board of Trus- 
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tees, and in some by-laws we find that they may not be changed 
luring the year, or only changed when two-thirds of the members 
f the Board, present, approve. 
Vacations.—Many banks wisely say that the officers and em- 
‘loyees must or shall take the two or three weeks vacation allowed. 
Surplus fund.—In New York, it may not by law amount to 
»ver 15% and thereafter every three years an extra dividend must 
ve declared for the excess. 
In Massachusetts the law says that every year not less than 
5% and not more than 4% of the deposits must be reserved for 
the surplus or reserve account until 5% is reached. When amount- 
ing td 11%, the excess over 10% must be, every three years, divided 
among depositors whose deposits have remained during the prev- 
ious year in proportion to the amount of the dividends declared 
on their deposits during the three years preceding. 
The by-laws do not always make mention of the surplus or 
reserve fund, and as a rule it is not necessary. 


(‘* Charters and By-Laws” review will be concluded next month.) 


Postal Savings Bili. 

In the last number of the JOURNAL we made mention of a pos- 
tal savings bill introduced by Hon. H. M. Snapp in the House of 
Representatives in Washington. We have before us a copy of 
another bill on the same subject, introduced on the 17th of Janu- 
ary by Mr. Kennedy, of Nebraska, and referred to the Com- 
mittee on Post-Office and Post-Roads. 

According to this bill, deposits not to exceed $300 in any 
fiscal year may be made in any authorized post-office and the fol- 
lowing rates of interest will be allowed: 

On the first $300, 3% per annum. 

On the excess over $300 and up to $600, 212% per annum. 

On the excess over $600 and up to $1000, 2% per annum, in- 
terest to be computed first of January and first of July on de- 
posits having remained 6 months. 

Withdrawals may be made at any time after reasonable notice. 

The Postmaster-General is to deposit all sums received in the 
United States Treasury. 

The Secretary of the Treasury is authorized to use any part 
of the postal savings bank funds for the general purposes of the 
Government, due regard being paid to prospective withdrawals. 

Investments may be made in United States bonds and bonds 
guaranteed by the United States, also in State bonds, provided the 
State has accepted the postal savings system. Current funds may 
also be deposited in United States depositories. 








144 THE BANKING LAW JOURNAL. 


The Postmaster-General may authorize rural letter carriers to 
receive deposits and distribute withdrawals. 

This postal savings bank system is not to be established in 
any State until the Legislature of that State shall have declared 
in favor of its establishment. 

The above are some of the salient features of this very crude 
and utterly impracticable measure. However, Sec. 24 contains an 
appropriation (a small one this time) of $25,000 ; and so we need 
not despair. 


School Savings Banks. 

In 1885 Mr. J. H. Thiry, School Commissioner of Long Island 
City, began the system of school savings banks by starting one 
in that town. Though a new thing in the United States the sys- 
tem had been in operation in France for fifty years. According 
to Mr. Thiry’s twentieth annual report, just out, there are now 
1,089 school savings banks in operation in 109 cities of 22 States 
of the Union. In the twenty years 191,000 children have become 
depositors, putting in $2,782,012, and taking out $2,165,073, 
leaving to their credit $616,939. 

Some instances of cities, with their school enrolment and num- 
ber of depositors, are interesting : 


School Bank 

City. Enrolment. Depositors 
iin drteiiianiniabaniinits 35,000 23,000 
I: SD vac siccnissininndsitnsnncasdnensans 29,783 1,824 
Ts SI scincinkiesssscccsiceascscccicocesecoos 21,000 5,088 
sc dicitasicibbidiniebibicne 3,654 200 
PN, Fa a sos esis ca ssccsicccccdcssscasossee 2,950 1,751 
I TO BP ios csascecsdcnsachenscnsaes 1,626 829 
EE ee 240 240 


Some of the deposit and withdrawal figures, by cities, are as 
follows : 


City. Deposited. Withdrawn. 
I a $181,000 $128,000 
I ica al 167,000 97,000 
RE Sree renner eee 78,000 73,000 
EE PNR, BIER ieiccccsscccsscscnnscectacees 60,000 28,000 
adel iiadnlatelonies 50,000 27,000 
ss cd abantacisnciidinibibasiiiiiieninh 26,000 9,000 
cata neceshcelibbiaasidibiipinbnin 17,000 14,000 
ERE a ee 2,540 2,040 
a 2,300 1,980 


Hallowell, Me. ; West Liberty, Pa.; Wenatchee, Wash. ; Ypsi- 
lanti, Mich., and some other cities have not drawn a dollar of 
their deposits. Pennsylvania schools have the highest individual 
balances, and Massachusetts schools the lowest. 

Mr. Thiry deserves great credit for his work in connection with 
the school savings banks. 
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JOINT ACCOUNTS IN SAVINGS BANKS. 


The BANKING LAw JOURNAL for January contained some cor- 
respondence between Virgil M. Harris, Trust Officer of the Mercan- 
tile Trust Company of St. Louis, Missouri, and the Secretary of 
the Savings Bank Section of the American Bankers’ Association, 
yn the subject of Joint Accounts in Savings Banks; we print 
herewith some more letters on the same subject, believing that 
the matter is of considerable interest to savings bank officers 
throughout the country; and we herewith extend an invitation to 
our readers to use our columns for any further communications 
on this interesting. subject: 

ST. LOUIS, January 13, 1906. 
Vr. Wiliiam Hanhart, Secretary, Savings Bank Section, American Bankers’ Association, 
261 Broadway, New York City. 


DEAR SIR:—I am in receipt of your letter of January 10, for which I thank you. 
You point out that savings accounts are small and therefore are not deserving of 


t care which should be exercised as to larger accounts. You may or may not re- 

ill that upon a certain historic occasion a certain woman had been adjudged guilty of 
\aving given birth to an infant. She pleaded guilty, but, in defense, said it was a little 
bit ofa thing. I think this fits your argument. 

Whether the account is large or small, cuts no figure. A joint account is either 
n law legal so far as the survivor is concerned, or it is otherwise. I am quite well 
iware that the decisions are anything but harmonious in the different States, but there 
s no room for argument on the matter in Missouri 

You say that you are unable to see why a plain agreement between two parties, prop- 
erly signed, etc., authorizing the bank to pay the survivor, cannot be enforced. I will 
tell you why. For the most part, these joint accounts are made for the purpose of 
woiding administration, and as such a testamentary disposition of money they are in- 
effectual; and it cuts no figure that the parties signed the contract. In addition, this 
is contrary to the collateral inheritance law. 

A man cannot give away his money to the detriment of his creditors by any such 
arrangement. As the law stands in Missouri to-day, the effect of such a contract 
(whether a joint account or a certificate of deposit) is just this: Inthe event of the 
death of one of the parties, the survivor is entitled to take what belongs to the survivor, 
and the administrator of the deceased is entitled to take what belonged to the de- 
ceased. Did you ever stop to think what an avenue of hardship and fraud these joint 
accounts would be if the survivor could take the whole without question? Suppose 
you and I open a joint account for our respective convenience, a part belonging to 
you and a part belonging to me; yet, in the event of my death, you are enabled to 
come along and take it against my heirs and against my creditors. It seems to me 
quite unreasonable to say that a creditor must assert his debt in the lifetime of his 
debtor. The law makes no such requirement. 

If I desire to make a gift of personal property to a relative or to a stranger, the 
law requires me to part with it absolutely. I cannot be permitted to retain possession 
of it and at the same time give it away. 

With reference to the Vermont form for joint account, I beg to advise you as 





i 


/ 
i 
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follows: I am not familiar enough with the statutory law of Vermont to say whether 
or not it affects such contracts. It seems clear to me that, under this form of ac- 
count, the money is the money of Julia A. Brown; but even under the provisions of 
this contract, as the law stands in Missouri to-day, we would not pay Julia A. Brow 














on the death of Henry R. Brown, nor would we pay Henry R. Brown on the death of ‘ 
Julia A. Brown. The law does not permit that to be done indirectly which it will not : 
permit to be done directly. ~ 
I do not pretend to speak for the law of other States, because no correct conclu- 
sion can be arrived at without an examination of the statutes of each State; but I do 
say that savings banks, as well as all other banking institutions, should be very care- 
ful in adopting the joint account system; and I further believe that, in the absence of 
statutory regulation or favorable court decisions, the bank pays over to the survivor z 
at its peril. Yours very truly, VIRGIL M. HARRIS. 
NEW YORK, January 30, 1906. 
Virgil M. Harris, Esq., Trust Officer, Mercantile Trust Company, St. Louis, Mo 
My DEAR SIR:—Your letter of the 13th inst. came duly to hand and received n 
best attention. Without wishing to unduly lengthen this discussion, I will take 
iberty of replying, as best I may, to the several points considered in your letter. 
Your story of the woman's infant being such a little one is very good, and, as i 
matter of fact, it does apply in a manner to this class of accounts. The courts, in t 
East at least, have frequently state ich accounts (savings accounts) must be 4 
looked upon somewhat differently th yank accounts. Of course, the leg ; 
oO illegality of an act does not d pend on volved, but there is not g 
illegal in an agreement such as I mentioned: tl yn is me is to Its construc- 
tion by the courts. As I take it, after read ng scores of decisions, the it of Sut 
act governs principally, and my contention is that when the depositors thoroug! - 
derstand the meaning of these accounts, the bank is justified in carrying out 
agreement. 
1 would very much like to know of a decision in Missouri or in any other State 
t ig directly on the question; I mean a decision by some high or appellate cot 
referring to the bank’s liability in case of a payment made to a survivor of a joint 
iccount when this joint account was opened subject to an agreement properly signed 
ind witnessed such as I-have advised. Has there been any such decision? If not, 
and until there is one, it is somewhat premature to declare the matter illegal, So far 
as I know, no State statute exists defining these agreements or prohibiting them $ 
You say that it is contrary to the collateral inheritance tax; in New York we have 
also a collateral inheritance tax, stating (as amended last year) that deposits belonging 
to or standing in the joint names of a decedent and one or more persons, may not be 
paid or transferred to the executor, etc. of the decedent or to the survivor or survivors F 


uutil ten days notice of such payment or transfer be served on the State Comptroller, 
the bank to retain a sufficient amount to pay the tax, unless with the written consent 
of the State Comptroller; so far there has been no difficulty as to this tax, and out 
banks are opening joint accounts as usual. 
If the bank has knowledge of the death of one of the parties to a joint account, 
may either retain a sufficient sum for the tax or require the survivor to present a 
waiver of it from the State Comptroller; and I may say that for savings accounts this 
waiver is usually obtained without any difficulty, as the amounts are too small for the 
Comptroller to botherabout. If the bank is without knowledge of the death of one 
of the parties, it is justified in paying to the other in the same manner as a bank is 
justified in paying the check of a depositor in the absence of knowledge or notice of 
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s death. Since the passage of the amended act last year, a few savings banks, 


yaying to a party to a joint account, require a statement from him that the other 


¢ s alive, but this is not always possible and is, | consider, unnecessary; how- 
; r, the matter is for them to determine. 
3 | cannot therefore see why these agreements are contrary to the collateral in- 
ince tax, but I am not posted as to the terms of the law in your State; I may 
» l ywever I 


, that this tax law is very severe here, imposing a fine of one thousand 
s fornon-compliance ; so far as 1 know, no fine has yet been imposed or 


\nother 


collected, 
r matter mentioned by you is the question of gift; there can be 


> no doubt 

1 donor must absolutely part with the property and cannot be permitted to re- 

n possession of it and at the same time give it away; but in these joint accounts 

. 


s no question of gift; there is no gift whatever, and it should be altogether 


ninated from the discussion, 


[ake for example a’ partnership of Jones and Smith; these men have < 
yank and either of them may draw the money ; if Jones dies, Smith may with- 
» money next day if he chooses; he is responsible to the heirs or le 





es of Jones for a settlement of the partnership agreement; but the bank is saf 


ay him; and, after all, that is the main point. 


}ou suppose a case oO! 


you and I openin 








g a joint account, and in the event of your 
1 would be enabled to come along and take it against your heirs and against 
ors; should this unfortunate event of your death happen (and I herewith 
» you my best wishes for a long and happy life) and should I so take the 
sho ) s or creditors think they were defrauded, they would sue 
s holding money belonging or reverting to them, but they would not sue the 
» has in good faith paid a fund deposited with it according to a certain agree- 

s ag ! yeing unlawful as far as I can understand. 


rguments is that for the most part these joint accounts 


are 
e purpos avoiding administration; granted ; but unless it can be shown 
y were fraudulent I see no reason why they should not be carried out; the 
ygnizes other dispositions of property outside of administration or probate of 
stance, take the case of ‘‘donatio causa mortis,”’ where the gift of a pass 
) mad yefore witnesses is only reall comp eted at the death of the donee 
gy from the disease he was then suffering from) regardless of heirs or 
rs 
You advise savings banks to be careful 1 


in adopting the joint account system, but 


emark that it has Deen adopted for ever so many ears and has long ago 





s *xperimental stage; it is used by hundreds of savit the con- 
" of thousands upon thousands of depositors, and although, as I said before, 
isiona give some trouble, they have caused very few losses 
\t the last convention of the Savings Bank Section of the American Bankers 
\ssociation in Washington, I inquired from a number of delegates their experience 
¢ s to losses sustained by their banks from joint accounts, 


and found such to be almost 
ne. We were all much interested in these accounts, and 


iid and quite anxious t 


many were somewhat 
to get a safe method, 


but I failed to find any serious losses 
vood bank ever lost through a joint account? I presume you 
lid not, if you always require the acquittance of the legal 
lant 


representative of the de- 
it as well as that of the survivor; 


there is no question but that is the safest 
method, and I myself have occasionally resorted to it in cases where I had reason to 
fear trouble, but this method is usually impracticable with savings bank accounts, and, 
as a matter of fact, it is not usually necessary. 


lo conclude this long letter: you inquire: ‘ Did you ever stop to think what an 
avenue of hardship and fraud these joint accounts would b 


e if the survivor could take 
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the whole without question?” Yes; I have not only thought some onthis subject, but I 
have also handled these joint accounts for 18 years in one of the largest savings 
banks in New York, having over 100,000 accounts, and where joint accounts were 
always opened freely and without question; during all these years the bank never 
lost one penny from them, and it is my practical experience that guides my arguments 
as to their safety to the bank, as well as to their great convenience to depositors. 
Respectfully yours, 
WILLIAM HANHART, 
Secretary Savings Bank Section. 


THE HIBERNIAN BANKING ASSOCIATION, 
Editor Savings and Trust Department : CHICAGO, February 9, 1906. 

DEAR SIR:—I have read with interest the correspondence published in the January 
number of the BANKING LAW JOURNAL relative to joint accounts in savings banks. 

For some years this bank has used the form which I herewith enclose for such 
joint accounts. It was drawn by us with the primary idea of protecting the bank in 
making payments where the deposit was a joint deposit, whether or not the bank had 
actual notice of the death of one of the joint depositors. I think it has served this 
purpose and that the bank would be protected in making such payments. 

In two cases in the lower courts this agreement has been under consideration, and 
in each case has been sustained, the court in each case stating that the bank was 
entitled to pay the money over to the survivor, and that the survivor had full title to 
the money standing to the joint credit of the parties at the time of the death of one 
of them as against the administrator of the deceased depositor. I think that this 
position was correct and can be sustained. 

A different question might arise in the case of creditors of the deceased depositor; 
however, I think the action of the bank in paying over the money would be sustained and 
that the creditors would have to establish their rights as against the survivor. This was 
the primary purpose of the agreement as drawn, namely, to protect the bank. 

Very truly yours, 
EVERETT R. MCFADDEN, 
Assistant Secretary. 


eg SS ee ee ee » Bee... 
We, the undersigned, do hereby open an account with THE HIBERNIAN BANK- 
ING ASSOCIATION OF CHICAGO, ILLINOIS, and do authorize, empower and direct 
said Banking Association to open an account with us in the name of 


payable to either or the survivor,” or under such other designation as said Banking 
Association may employ. And we, the undersigned, do hereby mutually agree to be 
and become co-partners in the ownership of all moneys deposited or which may be 
hereafter deposited to the credit of said account, and ofall accrued and accruing in- 
terest thereon, and that upon the death of either of us, the moneys then on deposit 
shall become and shall be the property of the survivor; and we do mutually agree and 
do notify said Banking Association that each or either of us, the undersigned, or the 
survivor of us, may at any and all times draw and receive from said Banking Asso- 
ciation the whole or any part of said moneys, now deposited or which may be here- 
after deposited to the credit of said account, and that each of us is authorized and 
empowered to sign our respective names or the name or names of any of us to any 
receipt, check, draft or other voucher for the moneys so drawn, and such signature 
shall be an acquittance to said Banking Association for all moneys drawn. 


Witness : AEE OTN CL EAGT 
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FS —— 


N addition to acts and contracts performed or made by individuals, acting person- 

ally or through agents, there are numerous cases where two or more combine, as 
* partners, to carry on various kinds of business. 

DEFINITION OF PARTNERSHIP 

Chapter 51 of the General Laws of New York is the “Partnership Law.”; That law 

defines a partnership as follows: ‘“‘A partnership, as between the members_thereof, 

, is the association, not incorporated, of two or more persons who have agreed to com- 

bine their labor, property and skill, or some of them, for the purpose of engaging in 


iny lawful trade or business and sharing the profits and losses, as such, between 
them 


The “Partnership Law” contains certain general provisions concerning~partner- 
ships, and business and partnership names, and provides for and regulates what are 
known as limited partnerships. Being the higher, statutory, law, its provisions control 
with reference to the subjects to which they apply; but the main {body of business 
et dealings, capacity of partners, and authority in particular cases, and the thousand 
and one questions which arise out of partnership acts and transactions, are governed 
by the common law as developed by the decisions of the courts. 


Saati test. 


ater 


a 
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CLASSIFICATION OF PARTNERSHIPS. 





Partnerships may be divided into three classes: 
(1) General partnerships. 
(2) Limited partnerships. 


(3) Joint stock companies; these last named approaching more closely 
to corporations, but differing as will be shown later. 


A general partnership is where the partners have associated for the purpose of 
transacting generally a branch of trade or business. Where partners associate for the 
transaction of a particular venture, some cases draw a distinction, based on the 
nature of the business, and term the latter a particular partnership, as distinguished 
from a general partnership, but the distinction is of no particular importance. The 
“Partnership Law” defines a general partnership as follows: ‘“‘A partnership formed 
otherwise than in the manner prescribed in this chapter for the formation of a limited 
partnership, is a general partnership.” This definition, it is seen, makes no dis- 
tinction, based on general or particular nature of business, between general and par- 








ticular partnerships. In other words, a// partnerships, unless limited partnerships or 
joint stock companies, are general partnerships. 
GENERAL PARTNERSHIPS. 

General partnerships for the conduct of any lawful business may be created either 
by express contract between the parties, or by acts which the law says give the 
parties the rights and impose on them the liabilities of partners. In other words, a 
partnership is created by contract, which is generally an express contract, but is some- 
times implied by the law from the relations and acts of the parties. And the contract 
of partnership, the same as every other contract, must have the four essentials: (1 
parties, (2) consideration, (3) assent, (4) subject matter. 

INFANTS AS PARTNERS 

The parties must becompetent. But aninfant may be a member of a partnership, 
although he willincur no liability if he disaffirms liability when he reaches majority. The 
New York Court of Appeals in a recent case has said (Bank v. Straus, 137 N. Y. 148): 
“There can be no question but that an infant may become interested in business as a 
general partner. Nothing forbade it at common law, and nothing in the statutory law 
now forbidsit. His infancy is a factor in the situation which enables him to disaffirm 
his obligations and agreements, and in that respect the privilege is a personal one to 
him. Infancy does not disable one from entering into contracts, and so long as the 
infant does not avail himself of the privilege to set up his infancy in bar of or to avoid, 
an obligation, his position and his acts are as those of any responsible person. Any 


other view of the situation would lead to holding all his acts and engagements void; 
whereas they are voidable merely at his election. If a general partner, or one of the 
general partners, is a minor, he nevertheless is responsible for all partnership engage- 
ments, and will be, unless he elects to set up the personal plea of infancy. But that 
he will do so is not to be presumed. To the contrary is the presumption. It would 
be an immoral presumption to entertain that a person, who enters into engagements % 
with others, will resort to the plea of infancy to avoid them thereafter. The law has, 
with a great solicitude for the interests of infants, thrown about them a protecting 
arm and accords to them the privilege to plead their incapacity if they desire to escape 
from compliance with, or the result of, some contract. It does not, and cannot, per- 
haps unfortunately, make a distinction in favor of those who honestly seek to be relieved 
of some advantage taken of them in their minority, as against those who use the 
plea of infancy to take advantage of others. The law does not compel them to set up 
the plea, any more than it stamps their engagements as void.” 

The law will go as far as it can in preventing infants from taking dishonest ad- 
vantage of others, by reason of their infancy. When they disaffirm, it puts the bur- 


eth 
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den of proof of infancy on them. In a recent case (Garbarsky v. Simkin, 36 Misc. 
195) two partners were sued for rent and defended on the ground they were infants. 
hey testified when they were born, which made their ages 18 and 20 years respectiv- 
ye They had appearance of men, not boys. The court held that the trial justice 
eed not, in view of their interest in the event, believe them, and that he might con- 
sider their physical appearance in connection with all the other circumstances in the 
case in determining whether they had made out the affirmative defense of infancy. 
[here was a judgment for the plaintiff on the ground that the defendants had not 
naintained the burden of proof that they were not of full age. This case affords an 
ustration of how a morally dishonest plea of infancy will sometimes work out. 
NUMBER OF PARTNERS. 

The common law places no limit upon the number of persons who may become 
nembers of a partnership. Any limit must be by statutory provision. In England, 
yy statute, not more than ten persons may engage as partners in banking and not 
more than twenty in any other kind of business for profit. 

HUSBAND AND WIFE AS PARTNERS. 

It is generally held that husband and wife cannot be co-partners in business, in 
ew of the legal status of husband and wife, and the common law disabilities of the 
vife. But in 1890 the New York Court of Appeals—three justices dissenting—held 
that husband and wife could be co-partners in business, as the statute had removed 
all the common law disability of married women. It held that when husband and 
wife assume to carry on business as co-partners and contract debts in the course of 

t, the wife cannot escape liability on the ground of being a married woman. 

CORPORATIONS AND FIRMS AS PARTNERS 

A corporation cannot be a member of a partnership. The organic law of cor- 
porations restricts them to certain specified purposes and they have no grant of power 
to enter into contracts of partnership. The New York Court of Appeals in 1890 
People v. North River Sugar Refineries Co., 121 N. Y. 582) held this proposition : 
“In this State there can be no partnership of separate and independent corporations 
whether directly or indirectly through the medium of a trust; no substantial consolida- 
tions which avoid and disregard the statutory permissions and restraints ; manufactur- 
ng corporations must be and remain several as they are created, or one under the 
statute.” 

But there is no seeming legal difficulty to prevent a partnership between firms. 

CONSIDERATION. 

A partnership agreement must have a consideration to support it, like all other 
igreements. Mutual contribution of skill, labor or property is a consideration. The 
inequal value of the contributions of members does not invalidate a contract of part- 
nership; the partners must be their one judges of adequacy of contribution. 

ORAL AND WRITTEN CONTRACTS OF PARTNERSHIP. 


i otal: 


5 Unless a statute imposes certain requisites, there are no peculiar formalities ne- 
cessary to the validity of a contract of partnership. The agreement may be, as said, 
either express or implied; and it may be written or oral. It iscommon for the parties, 
by express written contract, to regulate their rights, powers and duties as between 

i themselves. When they do so the instrument is called the “Articles of Partnership.” 
The New York Court of Appeals held in 1899 (Wahl v. Barnum, 116 N. Y. 87) that 
a contract forming a partnership to be continued beyond one year, is within the sec- 
tion of the statute of frauds which provides that every agreement which, by its terms, 
is not to be performed within one year from the making thereof, is void unless it is 
in writing; that either partner has a right to terminate such a contract at will, and 
that such a contract is not validated by part performance. 
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AUTHORITY AND LIABILITY OF PARTNERS. 


An important part of the subject of partnership is the right and authority of one 
partner to bind the firm. Each partner is not only one of a firm of principals, but is 
an agent of the firm. The “ Partnership Law” provides: 

Authority: “Every general partner is agent of the partnership in the transaction 
of its business and has authority to do whatever is necessary to carry on such business 
in a lawful manner.” 

Liability : ‘Every general partner is liable to third persons for all the obligations 
of the partnership, jointly and severally with his co-partners. 

The authority of a partner to bind the firm by any act necessary for carrying on 
the business in the erdinary manner is acfva/, unless limited by the agreement of 
partnership; then it is only affarent. A firm is bound toa third person by the act 
of a partner within the apparent, but without actual, authority, in the event such third 
person has acted bona fide, without notice of the limitation of authority, and would 
be damaged if the authority was denied. 

A negotiable promissory note made by one partner in the firm name, though 
made and used outside the partnership business and without the knowledge or con- 
sent of the other partners, binds the firm in the hands of a bona fide holder for value 
(Bank v. Morgan, 73 N. Y. 93). 

There is a presumption that commercial paper bearing the partnership signature, 
executed by one of the partners, is the paper of the partnership. 

But a creditor who takes from a partner for the latter’s private debt, the firm 
note, is not protected as against non-assenting partners. Smith, being pressed by a 
bank for payment of a note upon which Smith was maker and Jones accommodation 
indorser, executed a new note of the firm of Smith & Co., payable to Jones, whic! 
Jones gave to the bank, taking up the old note which had been protested. The bank 
sued Smith’s partner, who knew nothing of the transaction, but it was held the bank 
took the note with notice that it was partnership paper, given for an individual debt of 
Smith, and could not recover (Bank v. Underhill, 21 Hun. 178). 

Doubtless, also, a firm, or the non-assenting members of a firm, could recover 
back from the private creditor of a partner the proceeds of the firm’s check, executed 
and tendered by such partner in payment of his private debt. 

Where a partner borrows money on the credit of the firm, the firm is liable although 
he misappropriates the money. The Supreme Court in one case (Bank v. Foster, 44 
Barb. 190) said: “The borrowing of money by one partner on the note of the firm is 
within the ordinary powers of a partner and within the ordinary course of business.” 

But if a partner borrows money on his individual credit, or on his individual note, 
the firm cannot be held liable although the partner uses the money to pay the firm's 
debts (47 N. Y. 15). 

Sometimes a partnership does business in the name of an individual. In such 
case a note signed by the individual will bind the firm if given in the partnership 
business. 

A partner cannot bind the firm by a contract of suretyship or guaranty for the 
accommodation of a third person. 

SIGNATURE TO CHECKS. 

Each partner has the right to sign checks, unless limited by the agreeement. 
Checks should be signed in the firm name; not in the names of the individual part- 
ners. Sometimes a firm opens a bank account in the name of one of the individual 
partners. His individual signature binds the firm in such cases. 

DISSOLUTION. 

Death of one of the partners dissolves the partnership. Bankruptcy of a partner 

works a dissolution. Insanity of a partner, without inquisition, does not dissolve the 
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partnership. So held in a case of acute mania of a few weeks duration (11 State Rep. 
18). Loss of the whole capital, where there has been no provision made for doing 
business on credit, works a dissolution. Transfer of interest by partner works a disso- 
lution; he cannot confer right upon transferee to become a partner without consent of 
the others. Dissolution is also as provided by agreement of partnership; or, if no 
specified term, at will. The courts will sometimes order dissolution for misconduct of 
a partner, or because of dissensions between partners. 

The power of one partner to bind the others ceases upon dissolution, but inno- 
cent persons are protected. Where, after dissolution, a partner indorsed a note in the 
name of the firm and discounted it with a bank which had no notice of the dissolution, 
the copartner was bound (89 N. Y: 629). 

Upon dissolution, in the absence of special agreement, either partner may receive 
payment of debts due and is bound to apply the moneys received in payment of the 
partnership debts; and either possesses authority to adjust the firm’s affairs. 

The articles of partnership often provide for continuance of the business by the 

vivor and representative of the deceased. 
LIMITED PARTNERSHIPS. 

These exist solely by virtue of statutory provisions. At common law, every 
nember of a general partnership was liable for all the firm debts To answer the 
eed that one or more persons might put money into the partnership, and limit their 
ability, statutes have been enacted for the creation of limited partnerships. 

(The N. Y. statutory provisions were gone into fully at this meeting.’ 

JOINT STOCK COMPANIES. 

This is a species of association that comes within the realm of partnership law 
and liability, except as changed and limited by statute. It is a form of partnership 
wherein the business capita! is divided into shares, the business is managed by a board 
of directors or trustees, and each member participates in the profits according to his 
holdings. It is a business relation not very common in this country as the members 
are liable at common law, as partners, for debts, unless relieved by statute, and regular 
ncorporation is generally preferred. Chapter 45, General Laws of New York, is the 
Joint Stock Association Law. (The provisions of this law were reviewed.) 

A Joint Stock Association differs from a corporation in that one derives its existence 
from the contract of individuals, the other from the sovereignty of the State. 


ORGANIZATION OF NATIONAL BANKS. 


During the month of January, 45 national banks, with total capital stock of 
$1,610,000, were chartered; 8 banks were placed in liquidation, 1 in charge of a re- 
ceiver, and 1 association was restored to solvency, making the net increase for the 
month 37. 

Banks to the number of 2,808 have been chartered since March 14, 1900, the capi- 
tal stock being $163,879,800. Of this number 1,827 banks, with a capital of $47,667,000, 
were organized under the act of March 14, 1900, and 981, with a capital of $116,212,800 
under the act of 1864. 


On January 31, 1906, there were in existence 5,935 national banking associations, 
with authorized capital stock $822,022,075; circulation outstanding secured by bonds 
$506,365,749; and circulation secured by deposit of lawful money $36,864,331. 
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TRUST COMPANY RESERVES. 


By GEORGE W. YOUNG. 


E take great pleasure in presenting to our readers a few extracts from the able 

article contributed tothe .Vorth American Review of this month by George W. 
Young, formerly President of the United States Mortgage and Trust Company, and 
at present Chairman of the Board of Directors and head of the well-known banking 
house of George W. Young & Company 

The reasoning is so clear and the arguments are so plainly and concisely stated 
from a high and dignified standpoint, that we believe this article will add considerably 
to the general knowledge of the present condition of the much discussed question re- 
lating to the desirability or necessity of the Trust companies in New York maintain- 
ing cash reserves similar to the State banks. We feel satisfied that if the negotia- 
tions now going on between representatives of the Trust companies and the banks 
are conducted in as fair and equitable a spirit, as shown by Mr. Young, some decision 
will be arrived at which will prove satisfactory to both contending parties and afford 
full protection tothe depositors in the Trust companies. 

Following are extracts from Mr. Young's very interesting paper : 

It should be borne in mind also that “cash reserve’ isan emergency fund held in 
vault, idle, unemployed, unproductive and unavailable, except to meet unexpected de- 
mands by depositors upon the resources of an institution. 

Even if it isto be assumed that the sole purpose of those who are pressing this trust 
company reserve fund question is the wholly laudable one of giving stronger protec- 
tion to depositors, nevertheless, the full merit of the question itself is a matter that 
should be subjected to very careful consideration. 

Whence, then, is derived the impelling force which, with increasing persistence 
during several years past, has been urging this legislation? Is it a lack of public faith 
in trust companies? Is it due to trust company disasters and losses to depositors 
through such disasters ? Has the trust company system, by any such misfortunes, 
given warrant for the demand for the radical change that is proposed ? 

The record itself is an overwhelming refutation of all these suggestions. The 
enormous increase of trust companies and trust deposits within the past few years 
amounts to an emphatic vote of public confidence such as has been rarely, if ever, 
paralleled in the financial history of the country. Ten years ago there were in the 
State of New York thirty-eight trus: companies, with a capitalization of $29,000,000, 
and with deposits of $307,000,c00. To-day there are eighty-one companies, with an 
aggregate capital of $63,000,000 and deposits of $1,137,000,000; the increase for the 
ten years being $830,000,000, or approximately 270percent. Inthe City of New York, 
ten years ago, twenty-seven companies had capital amounting to $27,000,000, and 
deposits of $291,000,000. To-day forty-seven companies have $56,000,000 of capital, 
and $1,010,000,000 of deposits. The increase under this latter account for ten years 
has been nearly 247 per cent., as compared with an increase in the deposits of Na- 
tional banks in New York City for ten years of only 136 per cent. 

It is apparent, therefore, that the trust companies, without legal restriction as to 
reserve, seem to be quite as solidly established in public confidence as are the Na- 
tional banks, with their compulsory reserves. 

The practical results of the two systems bear even more emphatic testimony in 
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r of the trust company. Ifa financial system were radically wrong, it would be 
: isonably certain that, during the course of a period extending over a third of a 








y. many failures and disasters would have resulted. If, on the other hand, 





ng so longa time it had involved few disasters, it might be fairly claimed for it 





George WV Young, 


Chairman Board of Directors, United States Mortgage & Trust Co. 


it, aS a system, it was fundamentally sound. If in the same interval no disaster 
1atever had occurred whereby a single depositor had lost a dollar of his money, it 
ould clearly have been established that it was a system that might be safely let alone. 








156 THE BANKING LAW JOURNAL. 


The burden of proof that it was defective, that it involved danger, would rest upon 
those who proposed to change it. 

The marvelous growth of trust companies during the past few years has wrought 
interesting changes in the banking business of the United States. Instead of having 
to themselves the field left unoccupied by the savings institutions, the National and 
State banks have found their territory invaded by competitors having strong recom- 
mendations to popular favor. Prior to the great growth of trust companies, the pay- 
ment by banks of interest upon accounts was all but unknown. Now it is all but 
universal. ‘The trust companies voluntarily paid interest. This compelled State and 
National banks to do the same. The computation of how much in millions of money 
the general business public has gained by this result alone of the advent of the trust 
company would be an interesting subject of investigation. 

Trust company depositorsin New York State received during the last decade the 
vast sum of $147,000,000 in interest. Inthe same period, these companies paid their 
shareholders the sum of $62,000,000. In other words, the trust companies divided 
among those representing the general business public $85,000,000 more in money 
than they divided among their own shareholders. During 1904 the depositors re- 
ceived nearly $26,000,000, the shareholders $9,500,000. The excess distribution to 
depositors was upward of $16,000,000. 

Che fact that the trust companies organized the Trust Companies Association of 
the State of New York, and that they did this only three days before the Clearing 
House rule became operative, has led to the assertion that the movement was one 
hostile to the Clearing House. Nothing could be further from the fact. To be sure, 
the primary purposes of the Trust Companies Association are to promote trust com- 
pany interests and the interests of trust company patrons. These purposes, it was 
very justly felt, could be best attained by co-operation among trust companies them- 
selves —a co-operation which theretofore, unfortunately, had been to a certain extent 
neglected. But never for a moment was it designed to confine this co-operation to 
trust companies alone. On the contrary, the underlying purpose of the Trust Com- 
panies Association was the establishment of a relationship between banks and trust 
companies upon the definite and harmonious basis which common sense dictates. It 
was reasonable that the trust companies of the State of New York should desire, 
through co-operation, to obtain that recognition to which their dignity and importance 
entitled them in the financial world. This applied, and still applies, especially to the 
trust companies of New York City, holding, as they do, over a billion dollars in de- 
posits, an amount approximating the $1,119,000,000 deposits held by the Clearing 
House banks, and considering that a large portion of trust company funds are included 
in these bank deposits, the rule adopted by the Clearing House represented, presuma- 
bly, the best judgment of that body as to the restrictions under which trust companies 
should operate. 

It isinteresting, therefore, to observe just what result would have followed if that rule 
had been carried out. Under its provisions, the minimum cash reserve to be demanded 
of trust companies was 10 per cent. of their gross deposits. The maximum was 15 per 
cent. If the 10 per cent. minimum had been applied, the trust companies of the City 
of New York alone would have had tied up in their vaults, on November 9g last, cash 
to the amount of $101,098,865. Mr. Kilburn, in his annual report of January 3, 1906, 
shows that these trust companies, on November 9, 1905, did have actually so tied up 
$19,936,623. Thus it will be seen that, had these trust companies consented to come 
under the Clearing House ruling, there would have heen added the further withdrawal 
from circulation of over $81,000,000. That would have been one result of the applica- 
tion of the Clearing House rule in its mildest form. If, instead of the minimum, the 
maximum limit of 15 per cent. of the gross trust company deposits had been enforced, 
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the trust companies of the City of New York would have had lying in their vaults, 
ile and unproductive, cash to the amount of about $1 50,000,000. 
[he reserve proposal is not a necessity demonstrated. The record of experience 
i ; not available for that line of argument. The most that is claimed is that it is a 
; cessity threatened. It is the future welfare of the trust company depositors about 
vhich there is such deep concern. Their welfare in the past has been abundantly 
yoked after by the trust companies themselves. It is the “what-might- happen” which 
1e issue. To be sure, the experience of over thirty years has demonstrated that 
e “what-might-happen” has not happened. The argument simply is that it “might.” 
s is the sole ground on which has been based so much anxiety for the safety of 
st company depositors. The inference sought to be drawn is that between trust 
mpany depositors and the loss of their deposits there is no safeguard, no matter 
v faithful to their responsibilities the trust companies may have been in the past. 
It is in this suggestion that there lurks so much of misrepresentation, or, at least, 
sunderstanding. It tends to becloud several very important facts. It ignores the 
ist resources behind which, as a matter of fact, the trust company depositors have 
een intrenched and their interests safeguarded. It obscures the very important fact 
restrictions regarding investments and the maintenance of security deposits 
the State under which trust companies are placed, and it leaves out of the reckon- 
ig not only the vast trust company capital and surplus of over $200,000,000, but it 
s no account of the actual cash reserve which in practice is maintained by the 
ist companies. 
\gainst their total deposits of $1,014,730,542, at the beginning of 1905, the trust 
ympanies of the City of New York had cash in bank amounting to $158,555,903, and 
ish in hand amounting to $31,302,136. The law requires that the banks maintain a 
ish reserve of 25 per cent. on deposits. This applies to their trust company de- 
posits, as well as to those of individuals. The banks, therefore, had in their vaults 
n the first of January, 1905, 25 per cent. of the $158,555,903 of trust company de- 
osits, Or $39,638,965. This was ready trust company money. It was just as avail- 
ible as the $31,302,136 actually in the trust company strong boxes. In other words, 
e was a total cash reserve of nearly $71,000,000 actually maintained by the trust 
ompanies. It is over 2 per cent. in excess of the cash reserve recommended by the 
iperintendent of Banking. If it be objected as an injustice to the banks that 
carried over half of this and paid interest on it, the answer is that they did not 
ive to carry it and pay interest on it if they did not so elect, and that their action 
yresumably was prompted by their interests. 
If the banks really feel that the lack of a cash reserve in the trust companies’ vaults 
Ss a menace to depositors, the query naturally arises as to why they do not take a step, 
asily within their own power, to remedy the error. By the very simple process of 
refusing to pay interest on trust company deposits, they could force into the trust 
ympany vaults the reserve which they think it so necessary to have there. It is curious 
that this solution of the problem never occurred to any of the banking interests which 
have been so active in pressing the proposed trust company reserve legislation. 
The restrictions regarding trust company investments are of the most rigid charac- 
r. The law requires that the capital shall be invested in bonds and mortgages on 
inencumbered New York State real estate to the extent of not over 60 per cent. of 
the value thereof, or in stocks and bonds of the State, or of the United States, or of 
any county or incorporated city in the State. A trust company may not hold stock 
n any private corporation in excess of 10 per cent. of such trust company’s capital, 
surplus and undivided profits. In addition to such rigid restrictions regarding invest- 
ments, there is imposed upon trust companies the further requirement of keeping a 
deposit of securities with the State Superintendent of Banking. 
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At the beginning of the year 1905, the securities so deposited by the trust com- 
panies of the City of New York alone represented the sum of $6,377,500. The main- 
tenance of this deposit is a restriction exclusively applied to trust companies. No 
security of this kind is demanded of either National or State banks. It is one of the 
exceptional requirements made upon trust companies in view of their technical ex- 
emption from the maintenance of a cash reserve. 

There followed, under the provisions of the investment restriction laws, the pur- 
chase and holding by the trust companies of the State of New York of Government, 
State, city and county bonds to an amount which, at the beginning of last year, repre- 
sented the sum of $68,225,451. Now, with all of these trust company resources—of 
an actual cash reserve, as, for example, on Jan. 1, 1905, of $71,000,000; of capital and 
surplus of over $209,188,601 ; of first mortgages on New York real estate of $64,549,- 
929 and of State securities deposited of $7,639,250—with all these trust companies re- 
sources held as safeguards to depositors, no mention whatever has been made of in- 
vestments of various stocks and bonds under the exacting limit required by law and 
representing a value of $227,437.713. If these were included, the total investment in 
stocks and bonds would be nearly $300,000,000, It is important in this connection 
that especial attention be called to the character of the securities which compose the 
enormous values the trust companies retain in holdings of this nature. A large volume 
of these are of a class which have been declared by the Secretary of the Treasury of 
the United States to be entirely acceptable as security from National banks against 
their circulation. Bonds and mortgages on improved real estate are a class of invest- 
ment of capital recognized in legislation and by the most conservative interests as 
among the surest safeguards to depositors. 

The appeal to experience, in the matter of the comparative disasters to banks and 
trust companies during the past thirty years, has been here made with no purpose of 
establishing invidious comparisons. ‘The trust companies make no claim to superior 
integrity or intelligence in the administration of their business. The heavy losses 
from bank disasters in the State of New York, during the long period wherein the 
trust companies had none, do, however, seem to justify certain deductions having in- 
timate bearing upon this cash reserve question. They certainly demonstrate that 
the cash reserve, fev se, is in practice but a frail safeguard to the depositor. Depositors 
in banks maintaining, theoretically at least, the reserve the law imposes upon them, 
lost heavily. Depositors in trust companies, technically exempt from the maintenance 
of such reserves, lost nothing. The two facts, side by side, if the argument for cash 
reserve for trust companies is to be supported, invite discussion and require explana- 
tion. They raise a question which, it would seem, may be studied with advantage in 
connection with the proposed legislation purporting to be in the line of further safe- 
guarding depositors. The trust company has characteristics peculiar to itself. When 
it came into being, restrictions were thrown around it in the character of its invest- 
ments, in the requirement of a deposit of securities with the State, and in various 
other exactions not required of banks. Experience has shown that in practice these 
restrictions are adequate. It has shown that they answer the purpose of protection 
to depositors better than do the cash reserve requirements applied to banks. Oue in- 
ference, at least, seems to be warranted by the record of over thirty years in the State 
of New York, and that is, that a cash reserve is neither the only nor the best safeguard 
to depositors, 
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Department of Practical Banking. 


DOUBLE DATES ON CHECKS. 
I] NSTRUMENTS, drawn upon New York banks upon the ordinary check forms but 
with the insertion of a date for payment later, and in addition to, the date of 
the check, are used with considerable frequency. For example : 


en New York, February 7, 1906. 


THE TWELFTH NATIONAL BANK. 
Pay TO THE ORDER OF...Peter Jones, Feby 17th... : 
ic bekdusmnobuiieres Five Hundred..................... DOLLARS, | 
$500. John Jackson. 


Sometimes the form is varied by the insertion of two dates in the date blank thus: 
February 7th, 1900. 
New York, February 17th, 1906. 

Sometimes again the check is issued in regular form, dated February 7th, but 

nserted in the left-lower part, preceding the signature, are the words: 
“Pay above February 17th.” 

Instruments of this nature are chiefly used, we understand, in making payments 
for cattle shipped into New York, and are drawn upon banks which carry the accounts 
f wholesale meat dealers. Some trade reason exists for not desiring their payment 
yn demand immediately after the date on which they are drawn, and not until the 

iter date arrives. 

These instruments give rise to a question of doubt concerning their payment when- 
ever the later date is a Saturday. February 17th, 1906, for example, is a Saturday. 
Is the instrument to be treated as a check, payable on demand on Saturday, February 
17th, or is it a time draft upon the bank which, under the holiday law, is presentable 
ind payable on the Monday following ? Some bankers call these instruments post- 
lated checks, and hold that where the later date of payment inserted is a Saturday, 
the instrument is demandable and payable on that day; others take the view that the 
Monday following is the due date. 

We are of opinion that such an instrument is not a post-dated check. but a time- 
raft, and where drawn and dated February 7th, but made payable Saturday, Febru- 
iry 17th, it is not demandable, payable or protestable until Monday, February 19th. 
Furthermore, differing from a check, which is payable on demand and which is de- 
nandable and protestable on any day within a reasonable time after issue, it is a 

time-draft, with a precise future day of maturity, and requires demand and protest 
yn the very day of maturity—in the illustrated case February 19th—to hold an in- 
orser. Demand and protest on the following day would be too late. 

The Negotiable Instruments Law defines a check as follows: “A check is a bill 
of exchange, drawn on a bank, payable on demand.” 

The law provides, as to time of payment, two distinctive classes of instruments, 
1) demand, and (2) payable at a fixed or determinable futuretime. The instrument, 
t is enacted, ‘ must be payable on demand oy at a fixed or determinable future time.” 

The act defines an instrument payable on demand, as follows: 

“An instrument is payable on demand (1) where it is expressed to be payable on 
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demand, or at sight, or on presentation; or (2) in which no time for payment is 
expressed.” 


The act defines an instrument payable at a determinable future time as follows: 


“ An instrument is payable at a determinable future time within the meaning of 
this act, which is expressed to be payable (1) At a fixed period after date or sight, or 
(2) on or before a fixed or determinable future time specified therein” etc. 


Tested by the above definitions, it is clear that an instrument dated February 
7th, but made payable February 17th, is not payable on demand, but is one “expres- 
sed to be payable at a fixed period after date; hence is not a check, but a bill of 
exchange, and not being payable on demand, when its due date falls on a Saturday, 
it matures, and is presentable, payable and protestable the following Monday. 

Before the abolition of grace in so many States, the question whether a draft for 
money drawn on a bank on an ordinary check form payable at a day subsequent to 
its date was a “check ” or a “ bill of exchange” was a subject of conflict of authority 
throughout the country, the question being important because if a check, it was pay- 
able without grace; if a bill of exchange it was entitled to days of grace. The weight 
of authority, including the New York decisions, held the instrument not a check, but 
a bill of exchange. 

We published all the decisions on the question in an article in the BANKING LAw 
JOURNAL, issue of December 2, 1889, 2 B. L. J. 32. 

The grace question out of the way, the same judicial reasoning and rulings apply 
to the present question ; the instrument is not a check, payable on demand, but a bill 
of exchange, and when its date of payment falls on a Saturday, the holiday law makes 
it payable on Monday following; and it must be presented then and only then, to hold 
indorsers in the event of dishonor. 


RUBBER STAMP ON COTTON DRAFTS. 


Owing to the doctrine held in North Carolina, Alabama and Mississippi that a 
bank which purchases a draft with bill of lading attached, owns the goods, and, as 
owner, is liable for quality, quantity and condition, banks use various forms of in- 
dorsement on drafts and bills of lading, designed to negative such liability. We 
have published various forms of this character in the past. Following is a form 
which has come to our notice which is in common use and is impressed with rubber 
stamp upon cotton drafts coming from the South: 


The payor of this draft and all parties concerned are hereby notified 
that the endorsement of this bank hereon is solely for the purpose of making 
it collectible, and the bank does not guarantee and will not be responsible for 
the quality, quantity or condition upon delivery of the goods represented by 
the bill of lading attached hereto, nor does it assume or guarantee in any way 
any contract by the drawer or any endorser of this draft or by the consignor. 


EXPORTS OF COAL AND COKE. 


Exports of coal and coke from the United States in the calendar year 1905 aggre- 
gated over $31,000,000 in value, against a little more than $11,000,000 in 1895, a decade 
earlier. ‘The United States now holds third rank among the nations as an exporter of 
coal, although she holds first rank as a producer of that article. The United Kingdom 
and Germany are larger exporters of coal than the United States, but the growth in 
our coal exports in recent years has been more rapid proportionately than that of other 
countries, and suggests still further possibilities in the distribution to other parts of the 
world of our supplies of this article, which far exceed those of any European country. 
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THE NEED FOR CURRENCY REFORM. 


T a regular monthly meeting of the Chamber of Commerce, held 
on Thursday, February 1, with the President, Morris K. Jesup, 
in the chair, J. Pierpont Morgan was elected Vice-President of the 

Chamber, to serve until May, 1907, in place of the late Marshall Field. 
REPORT OF THE COMMITTEE ON FINANCE AND CURRENCY. 

The Committee on Finance and Currency made a report on the re- 
commendation of the Secretary of the Treasury that national banks be 
permitted to issue a volume of additional Government-guaranteed cur- 
rency equal in amount to 50 per cent. of the bond-secured currency 
maintained by them, but subject to a tax of 5 or 6 per cent. until re- 
dezme!. [hiscommittee, composed of John Harsen Rhoades, William 
A. Nash, Edward King, Harris C. Fahnestock, and James T. Wood- 
ward, reported as follows: 

That they have carefully considered the action proposed by the secretary of the 
treasury, as well as the currency laws now in operation. On or about November 1, 
1905, the total money in circulation amounted to $2,653,000,000, equal to a distribu- 
tion of 31.39 dollars per capita. of which per capita distribution 42.8 was in gold; while 
during the past year $68,739,793 was added to the total volume of currency in circu- 
lation. This per capita amount, together with the increase in the output of gold and 
in the amount of bank circulation (which latter increase is likely to continue from year 
to year a greater or less degree) leads this committee to the conviction that we have 
now a circulation in volume as large as, if not greater than, the country needs. The 
excess, if any, only tends to inflation in values. 

The great trouble is that this large amount of currency, especially of bank issues, 
is inelastic, and no means have been adopted, through prompt redemption, by which 
this immense volume of promises to pay can be -issued and redeenied, and issued 
again, in accordance with the demands of trade and commerce. In fact no currency 
system can be evolved which is complete in all its parts without ample provision be- 
ing made inthis direction. Facility of issue and frequent and enforced redemption of 
bank notes can alone secure the element of elasticity so much needed which responds 
readily to all changes in trade. conditions, and, at the same time, prevent inflation of 
values. In fact, this element is the very essence of a well-regulated currency system. 

We are of the upinion that the law restricting the limit of redemption of national 
bank notes to three millions per month should promptly be repealed, and the banks 
be permitted to issue and return their currency at will. 

Your committee have also considered the situation as to the great accumulation 
at times of surplus moneys in the Treasury Depattment at Washington, arising from 
internal revenue receipts and custom dues—thus locking up millions of money which 
ought to be in active circulation, contributing its quota towards the amount needed in 
the channels of commerce. It is our judgment that the Secretary of the Treasury 
should be empowered to deposit, in h’s discretion, public funds arising alike from in- 
ternal revenue and custom dues in the national banks, against such security as the 
law may authorize, except the gold reserve held for the redemption of legal tender 
notes and such working balances as he shall consider advisable to maintain. To this 
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might possibly be added a provision of law to exact a low rate—not less than 2 per 
cent. per annum—upon such public funds so deposited and not secured by a deposit 
of United States bonds. In this way there might and probably would result a return 
in part of such moneys to the Treasury when, with the low rates of interest prevailing 
and a plethora of circulation in the moneyed centres of the nation, such moneys could 
no longer be used by the banks to advantage. If this result could be obtained, it 
would prove of great service in preventing a redundancy of loanable funds. 

An emergency currency, in our opinion, for its effective operation, requires that 
it shal! be secured in the same manner and assume exactly the same form as the bank 
currency already in circulation; otherwise another form of currency is injected into 
the system which cannot be promptly retired as it should be when the necessity for 
which it has been called into being has ceased to exist. The Secretary of the Treas- 
ury suggests that such emergency currency shall be guaranteed by the Government, 
and that the words “secured by United States bonds deposited with the Treasurer of 
the United States’ shall be eliminated from the bank notes so issued. This consti- 
tutes another form of currency and is objectionable. He also suggests that the banks 
be allowed to use a volume of such currency equal in amount to 50 per cent. of the 
bond-secured currency maintained by them. The amount of national bank currency 
in circulation on November I, 1905, was $512,213,264. This would allow an issue of 
emergency currency to the extent of $256,000,000. To give national banks (5,833 in 
number, 2,600 of which have been incorporated during the past five years, these latter 
with an average capital of $59,000), such largely extended powers of issue would, in 
our judgment, under existing currency laws, prove a most hazardous experiment. 

We have now eight classes of issues in our currency system—gold coin, standard 
silver dollars, subsidiary silver, gold certificates, silver certificates, Treasury notes, 
United States legal tender notes, and national bank notes; and it is now proposed to 
add one more issue in the shape of emergency circulation. We do not deem such a 
course prudent or safe or advisable, and therefore we have arrived at the same con- 
clusion as expressed in a report made by the committee on finance and currency of 
this chamber on December 2, 1902, in which it was said: 


*Asto the proposition so often and sometimes persistently made for a special 
emergency currency, your committee is of the opinion that this may possibly have a 
legitimate place in a properly safeguarded general system of credit currency. Stand- 
ing by itself, it would, when availed of, only increase the distrust and difficulties to 
allay which ostensibly would be its purpose.” 


President Morris K. Jesup invited Jacob H. Schiff to address the 
Chamber on the report: 


REMARKS OF JACOB H. SCHIFF. 


‘* When at our last meeting I presented the resolution upon which the committee 
has just reported, and accompanied it by some extemporanous remarks, I had no 
expectation that this would call forth, as has been the case, such considerable 
comment and discussion. Surely nothing was said which had not been said before 
and in better form, but thinking people throughout the country, it is apparent, have 
awakened to the necessity that something should be done to prevent a recurrence of 
conditions under which the country has heretofore become subjected to convulsions 
and disaster, convulsions always followed by years of depression and hard times. Even 
if it is not possible to prove the correctness of the assertion, nevertheless there is a 
unanimity of opinion upon the part of those who have given the subject thought and 
consideration, that but for the unsatisfactory condition of our monetary system we 
would be spared much of the periodical suffering to which the country has often had 
to submit, and that with our tremendous resources, with the genius and activity of 
our people, which practically make the entire world tributary to us, we would have 
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ong ago gained the international leadership, both commercially and financially, in 
which, notwithstanding the fact that for thirty years the balance of trade has been in 
our favor, we are still wanting. 
: “Our merchants, who buy goods in China, Japan, South America and elsewhere, 
must, te our mortification be it said, still settle their transactions in London, Paris or 
Germany, just as the very money we loaned to Japan recently had to be remitted to 
| ondon, even when needed to pay for goods purchased by the Japanese Government 
n the United States, during the conduct of the late war. 

“The fact is, and this cannot be repeated too frequently, nor with too much emphasis, 
we shall never be able to free ourselves from the financial uncertainty, which more or 
ess ever surrounds us, nor to permanently occupy a position as international financial 
factors of importance so long as we do not dispense with the clumsy currency system 

ch has come down to us in part from the civil war and which, instead of having 
since become improved, has been permitted to grow from bad to worse until it now 

resents a hodge-podge of circulating mediums destructive of the best interests of a 
‘eat commercial and industrial nation. 

“Not that we have tov small a volume of currency, as the report of the committee 
ry correctly points out. Just the reverse. If anything, we suffer from too great a 
superabundance of circulating mediums—a currency redundant, inelastic and un- 
esponsive to the legitimate requirements of commerce and trade.” 

‘Nothing but gold or notes based upon gold, and bank notes issued in accordance 
vith scientific economic principles, to serve as the vehicles of commerce and trade, has 
ny legitimate justification to circulate as money; but I fear it is useless to hope that 

r monetary system can, before the country has gone through further suffering and 
gained further costly experience, become reconstructed in accordance with this simple 
jut nevertheless correct proposition. 

“It being, however, a condition and not a theory which confronts us, it behooves 
is to consider what can be done to protect ourselves, so far as this is practicable, 

against the ills and shortcomings of a situation which for the present we appear power- 
ess to remedy as radically as should be done. 

“Because of this large volume of currency of various sorts we have to deal with, 
ind a great part of which in periods of inactivity becomes unremunerative, seeks then 
llegitimate channels for employment and in consequence is to a great extent found 
inavailable when activity again returns, ways and means need be sought—clumsy 
as these under existing conditions may have to be—to assure an increase and decrease 
n the volume of money in accordance with the legitimate demands, as these shall 
from time to time develop. 

‘The recommendation made in the report of the committee, that to assure more 
elesticity to the circulating medium banks should be permitted to surrender their circula 
tion at will, is not likely to greatly aid in a solution of the problem before us. Such 
surrender would not be determined by the condition of commerce and trade, nor even 
of the money market, but rather by the price of Government bonds and the con- 
venience and advantage of the banks, just as the increase in national bank circulation 
s to a great extent determined by similar considerations. 

‘Unfortunately, as has already been pointed out, it cannot under the existing 
system be avoided, that the Treasury play a leading part in the regulating of the 
money supply. To minimize this undesirable situation, the recommendation of the 

: committee, that all Government funds—except the gold reserve and a reasonable work- 
: ing balance—should be, under legal authority to be obtained, deposited in the national 
banks upon proper security and that a reasonable rate of interest, not less than 2 per 
cent., be exacted by the Government upon its deposits, deserves every consideration. 
[his would assure a return by the banks in times of superabundant ease of the de- 
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posits which cannot be legitimately employed, while in turn in times of activity the 
Treasury would be in a better position to again supply the funds not wanted because 
not needed in times of inactivity. 

“On the other hand, extraordinary conditions will arise, as has often been and as 
again will be the case, when even our large volume of currency becomes temporarily 
insufficient and a situation is created which, when aggravated by distrust and loss of 
confidence,brings forth disaster,such as we are unfortunately acquainted with and unde 
which the country has repeatedly been made to suffer severely for extended periods. 
Even with our undesirable fiscal system it should be possible to devise methods 
through the adoption of which extreme convulsions and suffering, such as we have 
periodically experienced, can be at least in part alleviated and against a recurrence of 
which we should seek to protect ourselves instead of being satisfied in these times of 
prosperity with the thought of ‘after us the deluge.’ 

“We cannot, I know, finally settle this all important question in this Chamber— 
but we can and should lead the way, and I believe the country expects us todoso. In 
the desire, therefore, that something be done by the Chamber which shall at once put 
this important subject into shape for serious consideration and practical treatment if 
results are to be attained, I move as follows: 

“That the report of this Committee on Finance and Currency be received and 
placed on file, and further, 

“That the president of this Chamber name five of its members who shall have 
power to invite and join with experienced men from other centres to act as a commis- 
sion, which shall carefully consider the subject of currency reform and eventually re- 
port its conclusions, through the Secretary of the Treasury, to the President of the 
United States.” [Applause.] 

The motion was carried. 

SECRETARY SHAW’S CRITICISM. 

In reply to a letter from Jacob H. Schiff, enclosing report of the 
committee on finance andcurrency of the Chamber of Commerce and 
a copy of his remarks on that report before the Chamber, Secretary of 
the Treasury Shaw has written the following letter: 

My DEAR Mk. SCHIFF :—I am in receipt of your letter of February 2, accompanied 
by a copy of the report of the committee on finance and currency of the New York 
Chamber of Commerce. I do not wish to enter into an extended discussion of this 
matter, and I write simply to express regret that the committee did not go somewhat 
deeper into the subject. As the question was referred on your motion I think the 
committee should have given you an opportunity to be heard. This, I am advised, 
was not done. Of those who study the question nine men out of ten agree that some- 
thing should be done to make our currency system elastic, but of the nine who unite 
that something should be done it is difficult to find two who agree upon the measure 
that shall be adopted. 

In the committee's report I find this language. 


“The redemption of national bank notes is limited to a total of $3,000,000 per 
month, thus tying up, to a large extent, the only source of redemption we have.” 


The most unfortunate feature of this statement is the fact that there is now no 


limitation on the redemption of national bank circulation. 

I am not sensitive that the recommendation contained in the report should be dis- 
approved. I did not submit it as the only method. I simply recommended one way 
which in my judgment would measurably relieve, and I had hoped the committee of 
the Chamber of Commerce would recommend at least another. It does make one 
recommendation. I quote it: 
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‘We therefore are of the opinion that the law restricting the limit of redemption 
f national bank notes to $3,000,000 a month should promptly be repealed and the 
yanks be permitted to issue in return their currency at will. In this way would be 
nserted in our existing system the elements of issue and redemption so necessary in 
ving some elasticity at least to the great mass of our bank issues now clogged for 
k of movement.” 


In the face of the fact that the banks at New York have alone returned to the 
freasury for redemption over $12,000,000 in national bank notes during the single 
nth of December last the foregoing recommendation justifies my regret that the 
mmittee did not give the subject that consideration which is its due. While there 
s a law limiting the amount of lawful money which the banks may deposit for the re- 
rement of circulation to $3,000,000 per month, there is no limitation on redemption of 
itional bank notes and no limitation on the retirement of national bank circulation 
banks that wish to deposit their own notes. The limitation is upon the contraction 
f lawful money by the deposit thereof for the retirement of bank circulation. 
I assume, therefore, that the committee intended to recommend the repeal of this 
tation, and it based its recommendation upon the assumption that its repeal would 
vive (to use the committee's language) “more elasticity, at least, to the great mass of 
ink issues now clogged for lack of movement.”’ 


hates eras tte. 


| beg to suggest that in my opinion the repeal of the provision would not effect 

remedy. Logically, banks find it profitable to buy 2 per cent. Government bonds 
t $1.05, with which to increase their circulation when money is worth I per cent. or 

sson call. It is not surprising, therefore, that certain banks in New York city ac- 
ly increased their circulation nearly $5,000,000 during Julyand August, 1905, when 
1oney was redundant and interest rates dangerously low. Logically, banks find it 
rofitable to retire their circulation, sell their bends, swell their reserve, whenever 
ney is worth excessively high rates of interest. 

It isnot surprising, therefore, that certain banksin New York city actually contracted 
eir circulation $2,750,000 during October, November and December, when interest 
ites were high—at times above 100 per cent. I regret that the committee of the 

amber of Commerce did not study the question in the light of the actual operations 

the banks of New York city. 

Che repeal! of $3,000,009 per month limitation on the amount of lawful money that 
in be taken out of circulation for the retirement of national bank circulation 

i make it possible to retire all our national bank circulation in a given month if 
itional banks studied the question as closely as do a few banks in New York city. 
nd secured circulation will always contract when it ought to expand and will 
s expand when it ought to contract. The limit referred to was put into the law by 
me one who had thought the question clear through and who sought to prevent 
| contractions when money is scarce. Bankers understand this. Laymen do not 
linarily, but easily grasp the thought when explained, and I regret that the com- 
> did not invite you or some other experienced banker to explain. 

{n your letter you urge that the Chamber's recommendation that the Secretary of 

sasury be authorized to deposit all public funds except the gold reserve and a 
ible working balance in national banks at a reasonable rate of interest should 


‘rought to the immediate attention of Congress. In this connection I wish to call 
ion to the fact that a large volume of internal revenue receipts is now kept se- 
gated so that the Secretary of the Treasury can deposit any amount of money 

{ 1 he deems proper and at any time, and under the existing law he can accept any 
or character of security which is satisfactory to himself. Keeping the money 

egated is of no material inconvenience, and it renders the amendment authorizing 

deposit of customs receipts unnecessary, though it does not render it undesirable. 


| think favorably of the committee's recommendation that these deposits be at a 
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reasonable rate of interest provided they be made without specific security. You being 
a banker must recognize that banks cannot afford to pay 2 per cent. interest on Gov - 
ernment deposits except when interest rates are below 8 per cent. if compelled to gi 
Government bonds as security. When money is worth more than 8 per cent., no ban 
can afford to buy a 2 per cent. bond for $1.05, deposit it with the Government as se 
curity for $1.00, keep 25 per cent. of it in reserve as required by law, and loan th 
balance, when it can just as well loan the full $1.05. 

It is not likely, however, that any bank would surrender a Government depos 
simply because of a fluctuation in current rates of interest. Thus you will see tha 
the two recommendations of the Chamber, if they had any effect whatever, would r 
sultin further expansion during seasons of plenty and further contraction when interes 
rates are high. 

I also note the suggestion in the report that additional circulation, equal to 50 pe 
cent. of the bond secured circulation maintained by the banks of issue, would be ex 
cessive and result ininflation. Nearly all advocates of elastic currency urge the ne- 
cessity of some plan which will relieve local stringency. The scarcity of money whic 
called forth the reference of the question to the committee of the Chamber of Com 
merce was confined to New York city, and was therefore local. 

The banks of New York city were maintaining on the first of December an ag- 
gregate circulation of less than $55,000,000. The issuance of additional circulatio: 
equalling 50 per cent. thereof, if resorted to by all the New York city banks, would 
therefore, have afforded local relief to the extent of only $27,500,000. Do you thin 
this would have proved excessive ? You will remember that some of the leading 
financiers of your city thought the Secretary of the Treasury should have deposited at 
least $25,000,000 in lawful money. It is unnecessary to remind you that as the statute 
requires banks in central reserve cities to keep in reserve 25 per cent. the issuance of 
$100,000,000 in bank circulation would work no greater inflation at New York city 
than the deposit of $25,000,000 in money available for reserve. Had the stringency 
been as acute throughout the_United States as it was in New Yorkin December I doubt 
whether an increase of national bank circulation equal to 50 per cent. of the aggregate 
circulation then existing would have been excessive. If less than the limit authorized 
by law did prove sufficient to restore normal rates of interest, certainly no more would 
issue if subjected toa tax of 5 or 6 per cent. The whole theory of heavily taxed cir- 
culation is to prevent excessive issue at any time and to insure its retirement when 
normal conditions are restored. But this is simply a detail and not essential to the 
method outlined in my report. 

While the committee in general terms declared against the plan briefly stated in 
the report of the Secretary of the Treasury, which is substantially the system now and 
for many years in successful operation in Germany, it failed to point out any defect 
therein except as to the volume of additional circulation that might be issued in case 
of anemergency. You will quite agree with me, I think, that greater latitude of dis- 
cussion would have ensued had the committee formulated some system of its own 
While I think the German plan the best and most practicable, I do not consider it the 
only workable method. If none other can be formulated, however, there is great 
hope that sooner or later the country will agree upon the recommendation contained 
in the report. Very truly yours, L. M. SHAW. 





THE AMERICAN BANK REPORTER—DESK EDITION. 


The Desk Edition of the American Bank Reporter is now ready for delivery. This 
is the most convenient form of a Bank Directory published. The annual subscription 
is $5 per year; single copies $3. For sale only by the Steurer Publishing Company, 
22 Pine Street, New York. 
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INQUIRIES AND CORRESPONDENCE. 


T HIS department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
n thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


Use of the 360-Day Interest Basis in New York. 


Editor Banking Law Journal: NEw YorRK, February 6, 1906. 
DEAR SiR:—Banks usually, when figuring interest on discounts, reckon the 
imber of days; for instance: A note dated October 27th at 3 months after date, 
nning with 6 4 interest, maturing January 27th-29th (27th being Saturday), princi- 
$500, the usual figuring would be: 


October..... .. 4 days. 
November...... 30 days. 
December...... 31 days. 
are 29 days. 


94 days at 360 days to the year.. $7.83. 
Che claim is made that the proper interest on above note would be $7.50, being 
ne-fourth of the total annual interest, the party claiming that only 3 calendar months 
nuld lawfully be charged; no charge for the 2 extra days, Saturday and Sunday 
eing admissible. 
It would interest me greatly to have your view on the question. 
SUBSCRIBER. 


Answer:—The calculation of interest on the basis of 30 days consti- 
tuting a month and 360 days a year is usurious, according to the judi- 
cial lawof New York. There was formerly a statute which legalized 
this basis of calculation, but this statute was repealed in 1892, possibly 
inadvertently, when a revision of the statutes was made. Before the 
enactment of this statute, the New York courts had held interest 
charged on the 360 day basis to be excessive and usurious, and since 
the statute has been repealed, the old judicial rule prevails, unless the 
courts of the present day are of a different mind and over-ruleit. You 
vill find an article on this very subject, explaining it in detail, in the 
Journal for March 1904 (see pages 145 and 171). 

It follows the calculation of interest above outlined, wherein 94-360 
of $30, a year’s interest on $500, is taken is usurious in New York. 
The calculation should be 94-365 ths to be legal. It is lawful to charge 
the two extra days, for the bank is out of its money for those days and 
entitled to interest thereon. The bank is therefore entitled to interest 
for 94 days calculated on the basis of 365 days constituting a year. In 
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some states, the 360 day basis is legalized by statute; but in New York 
as said, the statute has been repealed. 


Certification of Check Payable in Another City- 


Editor Banking Law Journal: NEW York, February 5, 1906. 

DEAR SIR:—We have an inquiry from one of our correspondents relating to th 
custom of a bank located outside of New York State certifying a customer's chec! 
making the same payable at a bank in New York City, who quotes: “Any draft a: 
cepted and made payable outside of the city and State on which it is drawn releas« 
both the makers and endorsers, as it is against the law to draw a draft on one cit 
and make it payable in another.” 

This quotation, as applied to banks, is new to me, and I would thank you for a 
expression of your opinion. CASHIER. 

Answer.—The quotation has the law somewhat twisted. There is 
nothing unlawful in a bank outside of New York state certifying a 
check drawn upon it and making the certification payable at a bank in 
New York city. 

Where a time draft upon a drawee in one city is accepted by him 
payable in another, the acceptance is what is termed in law a qualified 
acceptance, varying the terms of the bi!l as drawn, the effect of which 
is thus stated in section 230 of the Negotiable Instruments Law: ‘‘Where 
a qualified acceptance is taken, the drawer and indorsers are discharged 
from liability on the bill, unless they have expressly or impliedly au- 
thorized the holder to take a qualified acceptance, or subsequently as- 
sent thereto. Whenthe drawer or an indorser receives notice of a 
qualified acceptance, he must within a reasonable time express his dis- 
sent to the holder, or he will be deemed to have assented thereto.’’ 

But this effect of a qualified acceptance has no signification in case 
of a check; for when a check is presented to a bank by the holder and 
is certified, the certification has the effect of discharging the drawer 
and indorsers from liability irrespective of whether the certification is 
or is not made payable elsewhere. But should the drawer procure his 
own check to be certified he remains liable on it, as would subsequent 
indorsers, and this is so whether it is certified generally or the certifi 
cation is made payable at a bank in another state and city. 

The above will probably make clearer the idea attempted to be ex- 
pressed by the quotation ‘‘Any draft accepted and made payable out- 
side of the city and state on which itis drawn releases both the makers 
and indorsers.”’ 

Then as to the reason given in the quoted words which follow: ‘‘As 
it is against the law to draw a draft on one city and make it payable in 
another.”’ Concerning this a federal court has said (Armstrong v. 


Second National Bank of Springfield, 38 Fed. 883) that as the ‘‘usual 
business of each national banking association should be transacted at 
the office or banking house located in the place specified in its organi- 
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ition certificate” it ‘‘would not be competent for a national bank to 
»rovide for the cashing of checks upon it at any other place than at its 
wn office or banking house.”’ 

This has reference toa check drawn upon, say, the National 
Bank, Springfield, Ohio, and made by the drawer ‘‘payable at the 

— National Bank, New York City” and means that payment by 
the New York City bank of such a check would be at its own risk, in 
ase the Springfield bank failed, because of the incompetency of the 
Springfield bank to make an arrangement by which checks upon it 
could be paid by a New York bank, in the first instance, as its agent. 
The arrangement being unlawful, the New York bank would not have 
i: security which it could charge up against the Springfield bank should 
the latter fail after the check was paid in New York and before it was 
resented at Springfield. 

But this does not mean that when a check is drawn upon the ——— 
National Bank of Springfield and first presented there, that there is 
inything unlawful or incompetent in that bank writing upon it, its ac- 
‘eptance or certification payable at the National Bank in New 
York City; as this is only another form of drawing a draft upon its 
New York correspondent. 








Premature Protest of Post-Dated Check. 


Editor Banking Law Journal: , N. D., February 8, 1906. 

DzaR SIR:—One of our merchants gave a check to a firm at Minneapolis for 
$500, and dated it ahead—February 15, 1906. The firm agreed to the arrangement. 
However, the check was placed by them in the bank they do business with, and they 
sent it tothe other bank at this point. Check was presented and we refused pay- 
nent—owing to the check being dated ahead—and, as I claim, not due and payable 
ntil the date arrives. However, they protested the check, and, as I understand it, 
their fees were remitted them. 

Now, what I would like to know is: Supposing the check is presented on February 
15th, 1906, will we have to pay the ‘‘check with Protest Fees’, and, if refused, would a pro- 
est be valid ? 

I would like to know by the 15th of this month, and accept my thanks for your 
prompt attention to the matter. CASHIER. 





Answer.—A post-dated check is not presentable, payable or pro- 
testable until the day of its date arrives; therefore presentment before 
its date was premature, refusal of its payment was proper, and protest 
was unauthorized. If the check is presented on February 15th, the 
bank will bein duty bound to pay its amount only, not the protest 
fees in addition; if demand is coupled with demand for protest fees 
and holder is not willing to receive face of check without fees, protest 
for a refusal to pay face and fees will be invalid for there will be no 
dishonor; the bank not refusing to pay its face. 

NOTE—A copy of this answer was mailed in time for use. 
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Examination of Safe Deposit Box on Death of Renter. 


Editor Banking Law Journal : BAYONNE, N, J., January 13, 1906. 

DEAR SIR :—We would like to know if there has at any time appeared in you 1 
magazine an article giving the New York Legacy and Inheritance Law, Chapter 90 : 
Laws of 1896, Section 228, authorizing county officials to examine the contents 
safe deposit boxes at the death of the renter. If not, would be obliged if you cor 
inform us where to obtain information on the subject. 

TRUST COMPANY OFFICER 


Answer.—Section 228 of chapter 908 of the Laws of 1896 wasamend 
ed by Legislature of 1905, and an article, embracing the amendec 
section, will be found published in the Journat for July, 1905. The 
new law numbered the section 227, but it is the section referred to. 


Note Payable **On or Before.’’ 


Holder can refuse payment by installments 


Editor Banking Law Journal: GOLIAD, TEXAS, January 13, 1906. 
DEAR SIR:—Will you kindly answer the following : 

Where a note is payable on or before a certain date, must the holder of same 
accept ar/ payments whenever they are tendered, s/opping znterest to the extent of such 
payment, or can he insist upon receiving the full amount of note and interest and 
refuse payment by zxzstal/ments ? 

If there has been any Court rulings covering above, please mention them. 

MAETZE & PETTUS. 

Answer.—The holder of a note payable on or before a certain date 
is not obliged to accept part payment, but has the right to insist upon 
receiving the full amount of the note and interest to date of tender. 

e¢ can refuse payment by installments. This is the undoubted rule . 

as to notes payable at a certain future date without any clause giving ; 
the maker option to pay the amount before that time ; and the rule as 
to ‘‘on or before” notes is the same, for the option is merely to pay 
the whole sum at an earlier date than that fixed in the instrument and 
there is no option as to making part payment. 

Concerning authorities : In Jennings v. Shriver, 5 Blackford (Ind.) 
37 it was held that the holder of a note for payment of money, is not 
obliged to receive a payment on it from the maker of part of the 
amount due. And in your own state of Texas the Court of Civil Ap- 
peals in 1900 held, in Kelly v. Collins, 56 S. W. 997 that the tender 
by the maker of part of the sum due on a note is not an unconditional 
offer to pay, and where the holder of the note declines to accept part 
payment there is no legal tender which will stop the running of 
interest. 

There are no authorities which we know of which have involved 
part payment of notes payable ‘‘on or before.” But, as said, the rule 
must be the same as to such notes as that which applies to notes not 
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having this option, for the option only relates to the time and not to 
the amount of payment; it simply gives the maker the option to 
nake payment before the date fixed. But should he tender payment 
before such date, the tender must be of the whole amount and interest 
to the date of tender, and not of a part only; for the option to pay 
earlier has nothing to do with the amount, except so far as it may cut 
ff future interest. 


Check With Amount in Words Omitted. 


is not safe in paying where amount only expressed by figures in margin, unless depositor expressly 
instructs. 
Editor Banking Law Journal: NEw YORK, January 15, 1906. 
DEAR SIR:— Would you kindly inform me as to whether or not a banking house 
1as a right to pay a check, the amount in words being omdztted, regardless of amount 
f the check, and the responsibility of the person presenting the check in question. 
PAYING TELLER. 


Answer.—We understand this question to state a case where the 
amount in words in the body of the check is left blank, but where the 
figures are set forth in one of the corners. Concerning such a case the 
authorities are conflicting as to whether the instrument, as it stands, 
is or is not a perfect and complete instrument; and it is manifest, 
should the question arise, there would be a like conflict of authority 
as to the right and duty of a bank to paysuch a check. Therefore, the 
only safe rule of practical procedure for the bank to follow would be to 
refuse to pay the check, without express instruction from its depositor. 

The case would be different if the amount of the check was inserted 
in figures, as for example, $150, in the body of the check, as dis- 
tinguished from the margin. In that case, the instrument would be 
unquestionably complete, and a valid authority to the bank to pay. 

See article in this number for a more complete consideration of the 
question here presented and other questions involving the statement 


f 


of the amount in negotiable instruments. 


MISSISSIPPI VALLEY TRUST COMPANY OF ST. LOUIS. 


The Board of Directors of the Mississippi Valley Trust Company on February 13th 

ected former President Julius S. Walsh to the new office of chairman of the board 

1 promoted Vice President Breckinridge Jones to the office of president and counsel. 

t also created the office of assistant executive officer, and elected Henry Semple Ames 

the place. Mr. Ames is also assistant trust officer. 

rhe duties of Mr.Ames are explained in the following resolution, which was adopted: 

‘The duties of said officer shall be to act as assistant to the chairman of the board 

1 to the president and vice presidents, and he shall perform such other duties as they, 
either of them, or the Board of Directors, may from time to time prescribe.” 

The Executive Committee comprises Julius S. Walsh, Breckinridge Jones, John 

D. Davis, Samuel E. Hoffman, Charles Clark, Wm. F. Nolker and David R. Francis. 

Tne election of other officers resulted as follows: John D. Davis and Samuel E. 

Hoffman, vice presidents; James E. Brock, Secretary; Hugh R. Lyle, Henry C. 

Ibbotson and C. Hunt Turner, Jr,, assistant secretaries; Frederick Vierling, trust 

fficer; William G. Lackey, bond officer; William McC. Martin, assistant bond 

fficer; Tom W. Bennett, real estate officer, and C. W. Morath, safe-deposit officer. 
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THE DEFACEMENT OF COUNTERFEIT MONEY. 


The following resolution was passed at the annual meeting of the Buffalo Clear- 
ing House Association, January loth, 1906: 


Resolved, that the following provisions, being those of the act of Congress 


of June 30th, 1876 (part of Section 3583 of the United States Compiled Statutes of 
1901), viz:— 
That all United States officers charged with the receipt or disbursement 
of public moneys, and all officers of National Banks, shall stamp or write in 
plain letters the word ‘‘counterfeit,”’ ‘‘altered”’ or “worthless” upon all 
fraudulent notes issued in the form of, and intended to circulate as money, 
which shall be presented at their places of business; and if such officers shall 
wrongfully stamp any genuine note of the United States, or of the National 


Banks, they shall, upon presentation, redeem such notes at the face value 
thereof : 


—are hereby constituted a rule to be strictly observed by all members of this associa- 
tion and all banks and bankers clearing through them, provided that when the word 
“counterfeit” is used it shall be cut with a die; and provided that whenever deface- 
ment of any note is made under this rule the name of the bank making the same shall 
be plainly stamped, written or perforated thereon ; and 

Further Resolved: that all spurious coins coming into the hands of the members 


or non-members as above, shall be defaced by the word “ bad” on both sides thereof 
with a steel punch; and 


Further Resolved : that this rule shall apply also to fraudulent Canadian coins 
and Government or bank notes. 


The Boston Clearing House Association in April 1903 passed a similar resolution, 
except that it merely adopted the federal statute as a rule to be observed by the banks 
of the Clearing House and banks clearing through them, and ended there; without 
making the further specific provision that the word “ counterfeit ’’ should be cut with 
a die, or the further provisions for the name of the bank defacing a bad note, the de- 
facing of spurious coins, and of fraudulent Canadian coins, government or bank notes 

In the same year, 1903, the Houston (Tex.).Clearing House Association adopted 
resolutions covering the same ground as the Buffalo resolutions. These resolutions 
after providing that the federal statute should be a rule to be strictly observed by 
members of the association and all bankers clearing through them, continued : 


“provided that when the word “counterfeit” is used, the letters thereof shall be 


stamped with indelible rubber stamp on the face of such bill, such letters to be not 
less than half an inch in height, and 


Furthermore. resolved that all spurious coins ceming into the hands of the mem- 
bers or non-members as above shall be defaced by legibly indenting the word * bad” 
on both sides thereof with a steel punch; and 


Further resolved that this rule shall apply also to fraudulent Canadian coin and 
government or bank notes.” 


Comparison of the Houston resolutions with those of Buffalo shows a somewhat 
different phraseology of requirement; that is to say: 

Buffalo requires that the word “counterfeit” shall be cut with a die; Houston 
requires indelible rubber stamp with letters of a certain size. 

Buffalo requires the name of the bank defacing any note to be plainly stamped, 
written or perforated thereon; Houston has no such requirement. 

Buffalo requires that spurious coins ‘‘ shall be defaced by the word ‘ bad’ on both 
sides thereof with a steel punch ;” the Houston requirement is— “shall be defaced by 
legibly indenting the word ‘bad’”’ etc. 

In other respects the resolutions are identical. The Houston resolution is published 
in 20 B. L. J. 544; that of Boston, 20 B. L. J. 631. 

We have no record of similar resolutions of other clearing houses, if such there 
be. The JOURNAL would be pleased to receive and publish information on this point 
rom other clearing centers, to make our record complete. 
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APPENDIX. i. 


IMPORTANT DECISION 


CTING MANUFACTURERS AND USERS OF ADDING MACHINES. 


We have before us the opinion of Kohlsaat, J., and decree of the U. S. Circuit 
)». Ill. E. D. filed at Chicago January 24th, in the infringement suit brought 

e Comptograph Company against the Universal Accountant Machine Company 
istaining the Felt Patent, owned by the Comptograph Company, which covers all 

ng machines having a movable carriage for sheet paper, capable of printing 

‘ral parallel columns of figures on the same sheet, in distinction from the old- 
hioned and little used roll paper machines. 

rhe decision holds the Universal machine to be an infringement. As a result, 

only the manufacture, but the use, of all adding machines which are equipped 
vith t mad movable paper carriage for listing several columns of figures side by side, 
will be unlawful, unless license can be obtained from the Comptograph Company, 

vners of the Felt patent. 

As the Burroughs Adding Machine Company is the sole licensee of the Compto- 
graph Company under this patent, the importance of the decision to the Burroughs 
veople, in the advantageous position they are given over — is obvious. 

The Felt patent was issued to Dorr E. Felt July 4, 1899 and the Comptograph 
Company is the present owner, by assignment. The decree of the court holds the 
Felt patent “ good and valid in law” and adjudges that the Universal Company has 
nfringed and violated “claims 1, 2 and 4 thereof by making, using and selling within 
the United States, machines embodying the invention set forth in said claims.” It 
idjudges damages, provides for an accounting, and further “that a perpetual injunction 
ssue” against the Universal “from making, using and vending ” machines in violation 
of the patent. 

Claims 1, 2 and 4, are as follows: 

The combination with the printing mechanism adapted to print two or more 
aracters side by side, of a laterally movable paper carriage, devices for feeding the 
paper longitudinally mounted in said carriage, and automatic mechanism acting in any 


position of the carriage to actuate said feeding devices in the line-spacing movements, 
substantially as specified. 


o* 


2. The combination with a series of type arranged to print side by side, de- 
ces for impressing the paper upon the type, a laterally movable paper carriage 
dapted to position the paper for the different columns, feed rolls for moving the 

iper longitudinally past the type, and means for actuating said rolls, substantially as 
cified. 

“4. The tabulating machine having in combination a laterally movable paper 
riage, means for feeding the paper vertically in any position of the carriage, and 


‘hanism for shifting the c: atriage laterally the width of a column space, substantially 
as specified.” 


The decision is most broad and sweeping in its effect. The Comptograph Com- 
pany, and its sole licensee, the Burroughs, are the only concerns which may now 


manufacture and sell adding machines equipped with the movable paper carriage. 
irthermore, the Comptograph Company have issued a notice declaring that “any 
user of an infringing machine is, under the law, just as liable as the manufacturer from 
whom he may have purchased such infringing machine and the Comptograph Com- 
any must, of course, insist that its broad patent rights be respected by users as well 
as manufacturers.” 


I 
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THE CENTRAL TRUST COMPANY OF ILLINOIS. 


The purchase of the Chicago National Bank building by the Central Trust Com- 
pany of Illinois reflects much credit upon the business judgment of Charles G. Dawes 
the President of that institution. The building was designed and built as an exclusive 
bank building, and for the sake of appearance the front was built three stories high, 
but the depth of the three stories only extends back about fifty feet. It was withir 





New home of the Central Trust Company of Lllinois. 


this front part that the other two institutions controlled by the Chicago National were 
housed. The depth of the entire building is 188 feet, with a ninety foot frontage. 
The main banking room is 86x136 feet, and is covered with a double glass roof 
of saw-tooth shape, taking its light entirely from the north, so as not to be inconveni- 
enced by direct sunshine. The height of the ceiling is 43 feet, and as there are no 
pillars or anything to obstruct the light in the room, it is unquestionably the hand- 
somest banking room in the world; it being decorated with sixteen beautiful mural 
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tings representing the different stages of the city of Chicago, from the time it was 
Indian Trading Post, down to the World's Columbian Exposition in 1893. 

[he massive solid character of the building, with its classic design, suggests, 
-ven to the casual passer, that it is unquestionably a bank. 

The Central Trust Company took possession of the building on February 3d. It 
; understood that it is their purpose to sublet the banking offices formerly occupied 

the Home Savings and Equitable Trust Company; the basement being occupied 

the Chicago Safe Deposit Company which was organized for the purpose of 

.cquiring the land to construct the building. This company was included in the pur- 
ase price paid by the Central Trust. 

The Central Trust Company of Illinois, was organized in 1902, by Charles 

Dawes, who was Comptroller of the Currency under President McKinley, and under 
hose able supervision it has become one of Chicago's most substantial financial in- 
tutions. 

he capital of the Company is $2.000,000, surplus $500,000 and undivided profits 
ibout $415,000. The deposits are now approximately $10,000,000. 

The officers of the company are: Charles G. Dawes, President; W. Irving 
Osborne and A. Uhrlaub, Vice-Presidents; Wm. R. Dawes, Cashier; L. D. Skinner, 
H. E. Hallenbeck and D. H. Rood, Assistant Cashiers, and Malcolm McDowell, As- 
sistant Secretary. The Directors are: A. J. Earling, President Chicago, Milwaukee 
& St. Paul Ry. Co.; P. A. Valentine, Vice-President Armour & Co.; Thomas R. 
Lyon, Lyon Gary & Co.; Frank O. Lowden, Attorney; Arthur Dixon, Pres. Arthur 
Dixon Transfer Co.; Charles T. Boynton, Pickands, Brown & Co.; Harry Rubens, 
Rubens Dupuy & Fischer, Attorneys; Alexander H. Revell, President Alexander H. 
Revell & Co.; W. Irving Osborne, Vice-President ; Charles G. Dawes, Ex-Comptroller 
of the Currency. 


THE FIRST NATIONAL BANK, OF CHICAGO. 


The passing of the one hundred million dollar mark in deposits by the First Na- 
tional Bank, of Chicago, makes it the third largest bank in the United States in point 
of deposits, The deposit account on January 29th, amounted to $106,244,861. 

The First National, of Chicago, is in a great many respects the greatest banking 
institution in this country. Its line of commercial accounts exceeds those of any othe) 
bank, and it has the largest number of employees of any other financial institution in 
America. It is undoubtedly one of the best managed banks in the world. It has a 
capital of $8,000,000, surplus $5,000,000, and undivided profits $1,374,739. 


THE CHASE NATIONAL BANK, OF NEW YORK CITY. 

The deposits of the Chase National Bank on January 29th were $72,119,763. 
This is an increase since November 9, 1905, of $12,487,103. The capital of the 
Chase is $1,000,000, surplus $5,000,000 and undivided profits $284,887. 

The officers are: A. B. Hepburn, President; A. H. Wiggin, Vice-President ; 


E. J. Stalker, Cashier; C. C. Slade, S. H. Miller and H. K. Twitchell, Assistant 
Cashiers. 


The Directors are: H.W. Cannon, Chairman; James J. Hill, of St. Paul, Minn.; 
Oliver H. Payne, Grant B. Schley, George F. Baker, A. B. Hepburn, John I. Water- 
bury and A. H. Wiggin. 
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The Batdorf Coin Wrapping “Machine. 


“Look after the pennies and the dollars will take care of themselves” may be 
paraphrased in bank lore “ Look after the coins,” etc., etc., but ow to do so expedi- 
tiously, economically and at the same time accurately has been one of the most dif- 


oe ea laatow 





/ndividual machine in operation. 


ficult tasks for the banks of our country. When we stop to consider that upwards of 


six millions of dollars of our circulating medium are in fractional parts of a dollar, the 


magnitude of the task appeals to us. Numerous devices have been invented from 
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ne to time to obviate the necessity of hand work in counting and wrapping coin, 
it all were more or less unsatisfactory, inasmuch as no machine was to be found 
ipable of eliminating hand work ina material degree. 
But the days of hand work in commercial life have all but passed and given way 
) perfected machinery—machines invented more accurate than the average account- 
nt, operated by electricity at a minimum of expense—one such machine doing the work 
f the many boys and girls formerly required. 
Mr. C. S. Batderf, an inventive genius of Dayton, Ohio, has at last perfected his 
ention to count and wrap coin of all denominations at the rate of two hundred and 
fty per minute. Mr. Batdorf has also invented a sorting or separating machine which, 
n operated in conjunction with the counting and wrapping machines, will com- 


heres huieee 


— 





Section of work room where $200,000 of subsidiary coin per day ts counted 


and wrapped. 


pletely revolutionize the old-time methods. The sorting machine consists of a series 
of graduated perforated drawers, each of such diameter as will allow the coins to pass 
through in sequence from the largest, which remains in the top, to the smallest, to be 
found in the bottom drawer. Electricity is the motive power as is the case with the 
counting and wrapping machines, and the capacity is one thousand dollars in mis- 
cellaneous coin separated in three minutes. The “sorted coin’ is then fed into the 
counting and wrapping machines by the operator through a glass groove, and the coins 
are assembled in a line at the end of the groove. When the required number are as- 
sembled, they are moved automatically under the roll of strong wrapping paper which 
is wound securely around tie coin, with ends doubly hemmed, and dropped into a re- 
ceptacle for the purpose, each package being properly labelled with denomination and 
imount therein. 


Demonstration of the perfection and utility of these machines may be seen in the 
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basement of the Oriental Bank, where there are twelve of them in operation, counting 
and wrapping about $200,000 per day, which is equal in weight to about six tons avoir- 
dupois. These wrapped packages are put up in boxes of various amounts, the count 
being guaranteed by the Oriental Bank, and supplied to customers at a less cost than 
the old-fashioned hand wrappers can be purchased for. 

The company’s plant in New York is under the management of the Oriental Bank, 
where the only plant that is as yet in operation in the country is installed, and where 
it has been demonstrated, to the utmost satisfaction of all concerned, that the machines 
are, unquestionably, wonderful ** business getters"’ for a bank in any city. 

It is the purpose of the management of the company to sell an exclusive right in 
each city to one bank or trust company. And in cities where transit and telephone 





Coin Shute—Receiving Deposits. 


lines are centered, enough new business can be secured in a very short time to pay 
for an extensive plant, to say nothing of the profit through the sale of wrapped coin. 

A prominent national bank in Pittsburgh has already contracted for the exclusive 
right for that city, and a large plant is now being installed there. 

In addition to this the company has received numerous inquiries and communica- 
tions from banks throughout the country, asking terms, etc. 

In the accompaning illustrations an individual machine is seen in operation. The 
first illustration shows the compactness of the machines, and how easily they are oper- 
ated. The second illustration shows a section of a work room where upwards of 
$200,000 per day of coins are counted and wrapped. The third illustration shows 
where the coin is received down a shute, and is being loaded on trucks and carried to 
the machines. 

The machines are sold in sets of five; one for each denomination of our frac- 
tional coins—halfs, quarters, dimes, nickels and cents. But where large plants 
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ire installed, the machines for quarters, dimes and nickels will, no doubt, require 
duplicating. 


THE MERCHANTS NATIONAL BANK, OF NEW YORK. 


In the report to the Comptroller of the Currency on January 29th, the Merchants 
National showed deposits of $20,412,775, with surplus and undivided profits of 
$1,413,146. The capital is $2,000,000. 

The officers are: Robert M. Gallaway, President; Elbert A. Brinckerhoff, Vice- 
President ; Samuel S. Campbell, Cashier; Albert S. Cox, Assistant Cashier. De- 
cember, 1905, this bank paid its 205th consecutive dividend. The bank was founded 
n 1803. 


THE SEABOARD NATIONAL BANK, OF NEW YORK CITY. 

In the statement to the Comptroller of the Currency on January 29th, the deposits 
of the Seaboard National Bank were $31,225,612; this is an increase since November 
gth of $4,792,647. The capital is $1,000,000, surplus $1,000,000 and undivided profits 
$57,562. 

[he growth of the Seaboard since the increase of its capital has been very satis- 


factory to the management. It is to-day one of the strongest and best-managed banks 
in the United States. 


THE GIRARD NATIONAL BANK, OF PHILADELPHIA. 


Inthe report to the Comptroller of the Currency on January 29th the deposits of the 
Girard National were $32,237,891; loans and investments $25,022,385, surplus and 
undivided profits, net, $3,032,510; total resources, $38,754,902. The capital is 
$2,000,000, 

The officers are: Francis B. Reeves, President ; Richard L. Austin and Theo. E. 
Wiedersheim, Vice-Presidents ; Joseph Wayne, Jr., Cashier. 


THE MELLON NATIONAL BANK, OF PITTSBURG, 


The marveious growth in deposits of the Mellon National Bank, since it entered 
the national system, equals, if it does not surpass that of any other bank in the 
country, On July 1, 1902, the day it became a national bank, it had deposits of 
$8,461,000. On January 29. 1906, the deposits were $28,045,587. This isan increase 
in practically three and one-half years of $19,584,587, or about 232% per cent. The 
capital is $4,000,000, surplus and undivided profits $1,336,339, and the total assets 
$35,500,000, 


THE BANK OF PITTSBURGH, NATIONAL ASSOCIATION. 


In the report to the Comptroller of the Currency on January 2gth the deposits of 
the Bank of Pittsburgh N. A. were $16,964,605. This shows an increase of over 
$1,000,000 since November 9, 1905. The surplus and profits were on the same date, 
$2,692,086 ; loans and investments $17,985,014; due from banks $2,726,356; cash in 
vaults $2,429,824. Total resources $24,123,492. 
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NATIONAL BANK OF COMMERCE, ST. LOUIS. 


On January 29th the deposits of the National Bank of Commerce, of St. Louis, 
were $53,562,946; capital, surplus and undivided profits, $16,078,788—total resources 
$76,741,735. These figures are more than double those of any other bank in St. Louis, 
and are exceeded by only two or three banks west of New York. 


THE GERMANIA NATIONAL BANK, MILWAUKEE. 


The growth of the Germania National Bank certainly reflects much credit upon 
the management of that institution. Inthe report to the Comptroller of the Currency 
on January 29th, the deposits were $2,162,448. This is an increase of $875,762 
since the corresponding period of tg05, and a gain of $1,242,935, over January 1904. ; 
The Capital is $300,000, surplus and undivided profits $61,659, and total resources 
$2,729,217. 

The officers are: George Brumder, President ; George P. Mayer, Vice-President ; 
Alfred G. Schultz, Cashier; M. A. Graettinger and E. A. Reddeman, Assistant 
Cashiers. 


wen. 


THE MERCHANTS NATIONAL BANK, OF BURLINGTON, IOWA. 


The deposits of the Merchants National Bank, of Burlington, lowa, on January 
29th, as shown by its official report to the Comptroller of the Currency, were $1,147,087. 

Notwithstanding the Merchants National is the youngest of the three national 
banks in Burlington, its deposits are in excess of either of the other two. The capital 
is $100,000, and surplus and profits $112,091. It is one of thirty-five banks in lowa 
out of thirteen hundred, and one of the seven hundred National banks in the United 
States, that have surplus and undivided profits in excess of capital. The officers are: 
J. L. Edwards, President; W. E. Blake, James Moir and Alex. Moir, Vice-Presidents ; 
H. J. Hungerford, Cashier; F. L. Houke and C. L. Fulton, Assistant Cashiers. 


THE FIDELITY TRUST OF TACOMA, WASHINGTON. } 


Simultaneously with the report of the National Banks to the Comptroller, the 
Fidelity Trust Company of Tacoma, Washington, issue a statement of their con- 
dition. January 29, this company reports deposits of $2,158,096. Loans and dis 
counts $868,921, cash and due from banks $1,227,976, surplus and undivided profits 
net $105,074, total resources $2,563,718. The capital is $300,000. The officers are ; 
J. C. Ainsworth, President, John S. Baker, and P. C. Kauffman, Vice-Presidents, 
Arthur G. Prichard, Cashier, F. P. Haskell, Jr., Assistant Cashier and George Browne, 
Secretary. 


THE UNION NATIONAL BANK OF CLEVELAND. 


One of the most progressive, while at the same time, one of the most conserva- 
tively managed banks in the country to-day, is the Union National Bank of Cleveland. 
In the last report to the comptroller, January 29th, deposits were $10,749,694. Loans 
and discounts $8,771,284. Cash and due from Banks, $3,946,640. Surplus and un- 
divided profits $762,967, and total resources $14,254,662. The capital is $1,600,000. 

The officers are: E. H. Bourne, President, L. McBride, H. C. Christy and J. F. 
Harper, Vice-Presidents, E. R. Fancher, Cashier, G. A. Coulton, E. H. Cady, and 
W. E. Ward, Assistant Cashiers. 
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LIQUOR BILLS OF LADING TO SHIPPER’S ORDER. 
RECENT RULINGS BY THE COMMISSIONER OF THE INTERNAL REVENUE. 


The following rulings were made on October 21st and November 21st, 1905, 
spectively : 


‘pectal tax—Shipment of liquors by dealers to themselves with bill of lading 
and draft attached. 


snor dealers who, upon orders received from customers, instead of shipping the liquors ordered to 
these customers, with directions to collect on delivery, ship the liquors to themselves and send bill of 
lading with draft attached to a bank for payment by the customers before they can be entitled to the 
ownership and possession of the liquors, involve themselves in special-tax liability at each place where 
these sales and deliveries are made. 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D. C., October 21, 1905. 
SIR :—In reply to the letter addressed to you by ——--————, wholesale liquor 
ealers and rectifiers, * * * which you referred to this office on the 17th instant, 
* * they and all other dealers in your district should be informed that, upon receipt 
f orders at their authorized places of business from persons at different points, they 
can not ship and consign the liquors ordered to themselves at those points instead of 
) these customers and send bill of lading with draft attached to a bank for each 
person to pay, without involving themselves in special-tax liability at each place 
where the deliveries are made to the customers. 


The question has been carefully considered by this office, and the ruling as 
herein stated has been sustained by the weight of all the authorities examined. 


Respectfully, JOHN W. YERKES, Commissioner. 
Mr. FRED. VON BAUMBACH, Collector Internal Revenue, St. Paul, Minn. 


Special tax — Shipments with bills of lading and drafts. 


lreasury decision 938 of October 21, 1905, relates only to shipments consigned by shippers to themselves. 
It does not apply to cases in which the shipments are made to shipper’s own order, with directions to 
notify the purchaser. 
TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
WASHINGTON, D. C., November 21, 1905. 
SiR :—In your letter to me of this date, you ask the following question : 


“If a wholesale liquor dealer who has paid the special tax under the United 
States internal-revenue law for carrying on such business should receive at his 
place of business from a distant point a dona fide order for more than 5 gallons of 
listilled spirits, with instructions that if the order is accepted shipment is to be made 
by freight and draft is to be made for purchase price with bill of lading attached, and 
accepts such order at his place of business and, in conformity therewith, sets apart at 
his place of business such liquor ordered as and for the property of the party from 
whom he receives the order, and ships such distilled spirits to ‘shipper’s orders,’ 
vith instructions on the shipping tag and bill of lading that it is to be delivered only 
to ——-— ——-— (the party fromwhom he receives the order) upon presentation of 
riginal bill of lading, which bill of lading is forwarded with draft attached through 
‘egular banking methods, would you hold that such wholesale liquor dealer had 


thereby incurred liability for special tax as wholesale liquor dealer at such distant 


point by virtue of such a course of dealing ?”’ 
My answer to your inquiry is, I would not. Respectfully, 


JOHN W. YERKES, Commissioner. 
Mr. WARWICK M. HouGuH, Washington, D. C. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 


New York Clearing House for the weeks ending Feb. 11, 1905, and Feb. 10, 1906, respect 


together with a computation of the proportionate increase or decrease of deposits for the year: 








BANKS Loans, 
1905. 
Bank of N. Y., N. B. A... ..| $19,988,000 
Bank of the Manhattan Co..| 32,665,000 
Merchants’ National ....... 15,283,800 
Mechanics’ National ....... 24,579.000 
Bank of America.......... 26,779,600 
Phenix National........... 3,366,000 
co | LTTE 182,438,500 
Chemical National......... 24,506, 300 
Merchants’ Exch. National.. 6,339, 500 
Gallatin National.......... 9,275,900 
Nat. Butchers & Drovers’. . 2,045,500 
Mechanics & Traders’..... 4,855,000 
> 3,597,500| 
American Exchange Nat... 29,169,300 
Nat. Bank of Commerce....| 167,444,500 
Mercantile National........ 25,083 600 
ERS SS 3,132,000 
Chatham National......... 5.987, 300) 
Se err 2,111,800 
Nat. Bank of N. America...| 17.239,900) 
Hanover National......... 50,483,800 
Irving National ........... 6,703,000) 
Citizens’ Central National... 16,757,600} 
ee ag ce oe erat eg 3,144,600) 
Market & Fulton.......... 6,812,000! 
National Shoe & Leather... 7,029,000} 
Corn Exchanege............ 29,270,000} 
aro 7,980,600 
Importers & Traders’ Nat..| 24,543,000 
8 eee 75,289,000 
East River National....... 1,290,400 
Fourth National........... 22,560,900 
Second National........... 9,527,000 
First National ............ 107,724,800 
N. Y. National Exchange. . 8,265,300 
EE eater 3,124,000 
N. Y. County National..... 4,089,700 
German-American......... 4,173,600 
Cees Mational............ | 49,082, 100 
PIM PAWODUG. 2.0.05 6.505 9,993,400 
German Exchange......... | 2,392,300 
Nh Gd deg. iicia gn init 2,589,200} 
Lincoln National.......... 13,472,900 
Garfield National.......... 7,404,300 
oD eee 2,621,500 
Bank of the Metropolis..... 9,187,400 
West Side Bank........... 3,424,000 
Seaboard National]......... 15.407,000 
First National, Brooklyn... 4,062,000 
Liberty National........... 11,747,100 
N. Y. Produce Exchange... 5.45 3,200] 
New Amsterdam National.. 6,005,400 
| ee 4,603,000) 








Loans, 


1906. 


$ 16,811,000 
24,230,060 
12,249,700 
19,329,000 
23,030,400 

6,565,000 

167,372,500 

24,903,800 
5,577,900 
8,330,400 
2,508,200 
5,838,000 
4,911,100 

28,900,000 

140,491,000 

21,795,500 
3,510, 100 
5.979.000 
2,20y, 300 

14,370,800 

48,850,600 
6,981,000 

19,579,200 
3,347,300 
7,266,900 
5,849,700 

31,882,000 
9,069,400 

24,760,000 

71,808,000 
1,364,700 

19,593,200 

10,462,000 

89,161,000 
9,078,200 
3,108,000 
4,931,300 
4,196,000 

47,109,000 

10,703,200 
2,890,900 
2,920,200 

15,312,100 
7,659,400 
2,809,200 
9,507,500 
3,890,000 

18,371,000 
4,458,100 

10,642,500 
5,87 3,800 
5,725,100 

3.91 2,000 





+ United States Deposits included, $8.573.100. 


tDeposits, |Per C 


Deposits, 
1905. 1906. 

$ 14,838,000! $ 15,428,000 
39,037,000 27,450,000 
18,892,400 16,509, 10¢ 
27,089,000) 19,121,000 
30,452,000 24,688,000 
2,861,000 6,283,000 
183,331,900} 158,533,300 
23,204,600 24,205,C00 
7,015,000 5,911,300 
7,350,600 6,228,000 
2,564,800 2,782,600 
5,334,000 6,340,000 
3,476,000 5,300,000 
21,765,500 21,322,100 
161,42$,000| 120,963,400 
22,304,800 18,558,600 
3,860,200 3,906,600 
6,174,000 5,97 3,000 
2,654,100 2,566,800 
16,721,900 1 3,066,200 
61,173,900 55,763,000 
6,443,000] 6,521,000 
20.974,600} 19,859, 100 
3,698, 500 3»745,900 
7,348,700 7,114,600 
9,139,300 7,450,800 
36,082,000 38,392,000 
9,131,900 9,435,000 
22,226,000 22,157,000 
86,856,000 83,142,000 
1,530,700 1,594,100 
25,720,500 21,865,100 
10,476,000 11,184,000 
104,240,000 75,175,000 
7,875,000 8,846,800 
3,543,000 3145 1,000 
5,634,500) 5,680,600 
4,141,300 4,138,600 
58,840,100 53,686,700 
11,231,700 12,001,600 
3,941,600 4,241,100 
5,536,400 5.381,500 
14,500,200 16,577,800 
7,665,300 7,917,400 
2,762,200 2,847,goo 
{ 1,009, 300 10,428, 300 
4,063,000 4,253,000 
18,444,000 21,869,000 
4,642,000 4,515,000 
10,682,800 8,680, 100 
5,961,000 6,822,000 
7,564,000 6,720,700 
4,539,000 3,691,000 


‘tied . $1,142, 106, 100|$1,061,997,200 '$1,202,972, 300 $1,060,950.900| _ 
| ' 
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